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1981 ñrepresent[ed] . . . a
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Co., 657 F.2d 962, 966 (8th Cir. 1981)). And yet that is precisely the aim at the heart of this action: 

to undo decades of progress in this regard.4 

As detailed supra, Section 1981 aimed to empower Black citizens to gain the economic 

power they were deprived of following centuries of anti-Black discrimination and the aftermath of 

slavery and was never intended to serve as a vehicle to cut back private, remedial measures that 

serve to further Black economic opportunity. The seminal cases interpreting Section 1981 

highlight this history and purpose. While it is recognized that Section 1981 ñprohibits racial 

discrimination against all groups,ò the Sixth Circuit has explained that ñthe majority plaintiff who 

asserts a claim of racial discriminationò must still do so ñwithin the historical context of the Act.ò 

Murray v. Thistledown Racing Club, Inc., 770 F.2d 63, 67 (6th Cir. 1985) (citing McDonald v. 

Santa Fe Trail Transp. Co., 417 U.S. 273, 295 (1976)).5  

Furthermore, Section 1981 explicitly governs contractual relationships and was not 

intended to apply to private philanthropy like the one at issue in this case. See Doe v. Kamehameha 

Schs., 470 F.3d 827, 889 (9th Cir. 2006) (en banc) (Kozinski, J., dissenting) (noting ñno case[s] 
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private secondary schools. It held that ñTitle VII does not bar all preferential treatment on the basis 

of raceò and that 
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IV. Applying 
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*Pro hac vice applications forthcoming 

 

Counsel for Proposed Amicus Curiae Southern Poverty Law Center, Hispanic National Bar 

Association, and Asian Americans Advancing Justice – AAJC  

 

 

Submitted: December 20, 2023 

/s/ Efrén C. Olivares 
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Decatur, GA 30030 

Phone: 404-821-6443 

Email: efren.olivares@splcenter.org 
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/s/ Jennifer Vail 

Jennifer Vail* 

Lucia Goin* 

Southern Poverty Law Center 
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Washington, DC 20036 

Phone: (201) 469-6455 

Email: jennifer.vail@splcenter.org 
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