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private employees. 

Defendant correctly argues that the FTCA does not waive immunity for claims 

based on “actions of the type private persons could not engage in and hence could not be 

liable for under local law.” Chen v. U.S., 854 F.2d 622, 626 (2d Cir. 1988). But it would 

be inappropriate to apply Chen in this case. In Chen, the Government was sued for 

breaching a duty specifically created for the Government. 854 F.2d at 626. Thus, none of 

the Government’s conduct in Chen would be actionable under state tort law. Id. This is 

also what happened in Westbay, where the Ninth Circuit found no FTCA liability. Unlike 

in Chen and Westbay, however, in the present case
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B. Statutory Exceptions to the FTCA 

A plaintiff may establish each of the six elements of an FTCA claim but still fail to 

establish subject matter jurisdiction should the defendant successfully argue that one of 

the FTCA’s exceptions applies. Pertinent to this case are the discretionary-function and 

due-care exceptions found in 28 U.S.C. § 2680(a).1  

Discretionary-Function Exception 

The discretionary function exception (DFE) shields the Government from liability 

for claims based upon acts of its employees which “involve an element of judgment or 

choice.” United States v. Gaubert, 499 U.S. 315, 322 (1991) (quoting Berkovitz v. United 

States, 486 U.S. 531, 536 (1988)). The exception is in place because Congress did not 

intend the FTCA to be a tool for challenging “the propriety of [] discretionary 

administrative act[s]” such as “the expenditure of federal funds, the execution of a 

Federal project,” and regulatory activities. Dalehite v. United States, 346 U.S. 15, 33 

(1953); United States v. Varig Airlines, 467 U.S. 797, 813 (1984) (“Congress wished to 

prevent judicial “second-guessing” of legislative and administrative decisions grounded 

in social, economic, and political policy through the medium of an action in tort.”).   

The Gaubert Court established a two-pronged analysis for the DFE. First, courts 

must determine whether the challenged acts are discretionary in nature, that is, whether 

they involve an element of judgment or choice. Second, courts must determine “whether 

that judgment is of the kind that the [DFE] was designed to shield.” Gaubert, 499 U.S. at 

322-23 (quoting Varig Airlines, 467 U.S. at 813).  

Discretion, for purposes of the DFE, exists only where a government employee’s 

acts cannot be considered mandatory. See Berkovitz, 486 U.S. at 544 (“When a suit 

charges an agency with failing to act in accord with a specific mandatory directive, the 

discretionary function exception does not apply.
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and thus nondiscretionary, if adequately restricted by the United States Constitution. See 

Nurse v. United States, 226 F.3d 996, 1002 (9th Cir. 2000) (“In general, governmental 
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