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YELLOWHAMMER FUND, on 
behalf of itself and its clients, 
 

Plaintiff, 
 

v. 
 
ATTORNEY GENERAL OF 
ALABAMA STEVE MARSHALL, 
in his official capacity,  
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
CASE NO. ___________ 
 
CIVIL ACTION 
 
�

�

�

��������������������������

������ !����"���������

 

�

� Plaintiff Yellowhammer Fund, by and through its attorneys listed below, 

brings this action against the Defendant, his employees, agents, and successors in 
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out of Alabama and access lawful abortion care in o
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8. The Defendant is Alabama Attorney General Steve Marshall, acting in 

his official capacity. He made public threats to prosecute abortion funds for lawful 

activity, despite no constitutional means to do so. These statements currently chill 

the speech and activities of Plaintiff. The Defendant has broad authority to direct the 

prosecution of criminal cases. See Ala. Code § 36-15-14; see also Graddick v. 

Galanos, 379 So. 2d 592, 594 (Ala. 1980) (holding the statute “allows the Attorney 
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perform an abortion except when an attending physician licensed in Alabama 

determines that an abortion is necessary to prevent a serious health risk to the 

pregnant person. The Abortion Ban imposes a prison sentence of no less than ten 

years, and as long as life imprisonment. It also allows courts to impose a fine of up 

to $60,000.1  

11. On June 24, 2022, the U.S. Supreme Court issued the Dobbs decision, 

holding abortion medical care was a matter best left to each individual state and not 

a right protected by the U.S. Constitution. In doing so, the U.S. Supreme Court 

reversed its prior holdings in Roe v. Wade, 410 U.S. 113 (1973), Planned Parenthood 

of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992), and decades of their 

progeny. Later that day, this Court lifted the injunction against the Abortion Ban. See 

Robinson v. Marshall, Civ. No. 2:19-cv-365-MHT, 2022 WL 2314402, at *1 (M.D. 

Ala. June 24, 2022) (dissolving preliminary injunction that had delayed the effective 

date).  

 
1
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12. Thirteen other states have total or near-total bans on abortion: Arkansas, 

Idaho, Indiana,2 Kentucky, Louisiana, Mississippi, Missouri, North Dakota, 

Oklahoma, South Dakota, Tennessee, Texas, and West Virginia. All other states have 

some form of lawful abortion available to pregnant patients, regardless of where 

those people reside. 

13. The Alabama Abortion Ban reaches only as far as Alabama’s borders. 

Even the Defendant has acknowledged “[t]here is nothing about the [Abortion Ban] 

that restricts any individual from driving across state lines and seeking an abortion 

in another place.”3 Indeed, trying to restrict a pregnant person from 
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people—a known tactic of abusers—to make it more di
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making sure that we fully implement this law. You know 
there is nothing about that law that restricts any individual 
from driving across state lines and, uh, seeking an 
abortion, uh, in another place, however, I would say that if 
any individual held themselves out, uh, as a, as an entity 
or a group that is using funds, that they are able to raise, 
uh, to be able to facilitate those [sic] those visits then that, 
uh, is something we are going to look at closely. . . . To the 
extent that there is groups, and we’ve seen groups out of 
Tuscaloosa for example, that have one point in time have 
talked about it, some of them are doing it now, but if they 
are promoting this as one of the services, we clearly will 
be taking a look at that.7  
 

22. On information and belief, Yellowhammer Fund is the group in 

Tuscaloosa referenced in the attorney general’s statements. 

23. Various news outlets reported Defendant’s radio comments.8 Earlier 

this year, it was again reported that the Defendant suggested “that prosecution is also 
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24. In making this threat, Defendant specifically referenced the accessory 

liability and conspiracy provisions of Alabama law as the basis for prosecuting 

abortion funds, codified at Alabama Code §§ 13A-2-23, 13A-4-3, and 13A-4-4. By 
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31. The criminal conspiracy statute “does not require that the criminal 

offense agreed to be actually completed.” Greer v. State, 563 So. 2d 39, 40 (Ala. 

Crim. App. 1990). Conspiracy is a “distinct, substantive offense and is complete 

when the unlawful combination is entered into.” Connelly v. State, 1 So. 2d 606, 607 

(Ala. Ct. App. 1941).  

32. On information and belief, Defendant wrongly thinks he may prosecute 

helpers based on Alabama Code § 13A-4-4. The extraterritorial conspiracy statute 

pertains to a conspiracy formed in Alabama to commit a crime in another state. It 

provides that, “[a] conspiracy formed in this state to do an act beyond the state, 

which, if done in this state, would be a criminal offense, is indictable and punishable 

in this state in all respects as if such conspiracy had been to do such act in this state.” 

Ala. Code § 13A-4-4. While the statute on its face fails to account for whether the 

act done beyond the state of Alabama is legal where it occurs, if constructed in 

accordance with Thompson v. State, 17 So. 512, 516 (Ala. 1895)—the Alabama 

Supreme Court case setting forth the common law principles the statute was intended 

to codify—the statute would apply only to “known, common-law felon[ies], malum 

in se.” In other words, it would not apply to agreements formed in Alabama to engage 

in conduct that is legal in the state where it occurs. However, if it is not construed in 

line with Thompson, the statute seemingly supplants other states’ criminal codes with 

Alabama’s definition of crimes. 
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35. Yellowhammer Fund is a reproductive justice organization. 

Reproductive justice organizations are typically Black-led organizations that believe 

all people have the right to have a child, the right not to have a child, and the right 

to parent the children they have in safe and healthy environments. 

36. Since its founding, Yellowhammer Fund has been committed to helping 

eliminate barriers for its community members. Speaking about abortion and 

providing funding to help people access abortion care are core parts of 
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The abortion fund’s clients included residents of Alabama who required funding and 

other support to access care both within and outside of the state, as well as out-of-

state residents who needed financial, transportation, and other assistance to access 

abortion care within Alabama. The fund operated a helpline for patients to contact 

and ask for financial and logistical assistance. Most referrals came from abortion 

care providers in Alabama, who notified their patients about Yellowhammer Fund’s 

services if they did not have the funds to pay for their abortion or had other unmet 
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Fund began developing systems to ensure that it could support patients who needed 

to travel out of Alabama to access abortion care. Additionally, the organization 

established relationships with other abortion funds, learned about out-of-state 

clinics, and created case management systems to support a growing percentage of 

patients who had to travel out of state for abortions. Before Dobbs, between 15 and 

20 percent of Yellowhammer Fund’s clients traveled out of state for abortion care, 

but the organization anticipated that 100 percent of the Alabama residents it served 

would need support traveling to other states after Dobbs.  

43. The U.S. Supreme Court decided Dobbs on June 24, 2022, and as the 

Abortion Ban took effect, Alabama State Representative Chris England tweeted 

about the extraterritorial conspiracy statute, asserting that, “anyone can be 

prosecuted for conspiracy [under that provision] if they help someone either get or 

even plan to get an abortion in another state.”13 Soon after, a spokesperson in the 

Office of the Attorney General said the office was reviewing the extraterritorial 

conspiracy statute. 

44. Yellowhammer Fund temporarily stopped sharing information about 

lawful out-of-state abortion and stopped providing funds and logistical support to 

abortion seekers on June 24, 2022. It has not resumed doing so because of 

 
13 Chris England, Alabama House District 70 Representative from Tuscaloosa, @RepEngland70, 
(June 24, 2022), https://twitter.com/RepEngland70/status/1540482376014462977. 
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Defendant’s threats, and it does not plan to do so until it can be assured that it will 

not face criminal prosecution for helping pregnant Alabamians travel out of state for 

abortions. 

45. 



20 
Plaintiff’s Complaint 

nor can it refer them to other funders or out-of-st
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interference, a society in which individuals and communities have autonomy in 

making healthy choices regarding their bodies and their futures.”15 Through its work, 

Yellowhammer Fund also seeks to communicate to fund
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53. Defendant has made clear that abortion funds who “hold themselves 

out” as providing out of state assistance for pregnant Alabama residents seeking 

abortion care would face prosecution.  

54. Although Yellowhammer Fund has stopped providing funding and 

support for Alabama residents seeking abortion care, the need for these services has 

not abated. In fact, since Dobbs, Alabama residents face increased hurdles to 

accessing abortion care. The distances they must travel and the costs of care have 

both increased exponentially.  

55. A report documenting abortions in the year following the Dobbs 

decision indicates that “many thousands of pregnant people were unable to obtain 

abortion care from a clinician.”18 And Black, Indigenous, and other people of color 

experienced the greatest increases in travel time to abortion facilities.19  

56. In certain areas that Plaintiff serves, people must travel hundreds of 

miles to obtain the lawful care they desire and need.  

57. Plaintiff’s assistance, and the messages of solidarity it contains, are 

particularly important because Alabama is the sixth poorest state in the country. It 

 
18 #WeCount Report April 2022 – March 2023, Society of Family Planning, at 6 (June 15, 2023), 
https://societyfp.org/wp-content/uploads/2023/06/WeCountReport_6.12.23.pdf. 

19 Id. at 8. 
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has more than 714,000 people, including 222,000 children, living below the poverty 

line.20 

58. Abortion bans, like the one in Alabama, as well as the difficulties of 

traveling out of state to obtain a lawful abortion, will exacerbate the maternal health 

crisis.21 Alabama has the third highest maternal mortality rate in the country. And, 
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increase the risk of long-term physical or mental health disorders.23 Abortion entails 

significantly less medical risk than carrying a pregnancy to term and giving birth, 

which has an associated risk of death fourteen times higher than that for abortion 

care.24 In fact, the United States has a higher rate of maternal mortality than other 

developed nations, and it has increased in recent years.25 And pregnancy-related 

deaths disparately impact communities of color. Black women die from pregnancy-

related causes at a much higher rate than white women.26 

60. Alabamians seeking abortion care largely track nationwide trends. In 

2021, Alabama residents had at least 8,294 abortions.27 Black pregnant people 

disproportionately accessed this medical care: Black Alabamians comprised 67 

percent of patients while only comprising around 28 percent of the Alabama 

 
23 Nat’l Acads. of Scis., Eng’g, and Med., The Safety and Quality of Abortion Care in the United 

States 1-16 (2018), https://doi.org/10.17226/24950.  

24 Elizabeth G. Raymond & David A. Grimes, The Comparative Safety of Legal Induced 

Abortion and Childbirth in the United States, 119 Obstetrics & Gynecology 215, 216-17 (2012), 
https://thegepi.org/wp-content/uploads/2023/06/GEPI-State-of-Repro-Health-Report-US.pdf. 

25 See generally Katy B. Kozhimannil, Reversing the Rise in Maternal Mortality, 37 Health 
Affairs 1901, 1901-04 (2018), https://www.healthaffairs.org/doi/pdf/10.1377/ hlthaff.2018.1013.  

26 Id. at 1903 (“In the US no group bears this burden more heavily than black mothers, who are 
more than three times as likely as white women to die giving birth and—if they survive—more 
than twice as likely as white women to bury their babies before their first birthday.”). See Billy 
Chappell, Tori Bowie, an elite Olympic athlete, died of complications from childbirth, National 
Public Radio, June 13, 2023, https://www.npr.org/2023/06/13/1181971448/tori-bowie-an-elite-
olympic-athlete-died-of-complications-from-childbirth.  

27 Induced Termination of Pregnancy Statistics, Alabama Center for Health Statistics, Alabama 
Department of Public Health, at 1 (2021), 
https://www.alabamapublichealth.gov/healthstats/assets/2021_itop_annual_report.pdf. 

Case 2:23-cv-00450   Document 1   Filed 07/31/23   Page 24 of 38



25 
Plaintiff’s Complaint 

population.28
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abortion remains legal. Due to the fear of criminal prosecution, Yellowhammer Fund 

no longer provides funding, helps pregnant people seeking an abortion with travel 

and other logistical needs, or makes referrals to out-of-state abortion providers or 

funds. Plaintiff also fears simply speaking and sharing information about how to 

obtain lawful out-of-state abortions could subject it to prosecution. Because 

Yellowhammer Fund has shut down its abortion fund, it also had to eliminate a staff 

position that previously supported patients with funding and practical needs related 

to abortion care, and it has diverted resources from a core component of its mission.  

67. 
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interests are aligned. In fact, their interests are one and the same: Yellowhammer 

Fund’s mission is to provide abortion funding and travel support to those who wish 

to obtain a lawful abortion, which gives Yellowhammer Fund a direct interest in 

protecting pregnant people’s right to travel. Plus, Defendant is effectively targeting 
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claim on its clients’ behalf. As a result, Yellowhammer Fund is the obvious claimant 

because it is the party upon whom the challenged statutes impose legal duties and 

disabilities.  
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70. The First Amendment to the U.S. Constitution, applicable to the states 

through the Fourteenth Amendment and enforceable pursuant to 42 U.S.C. § 1983, 

provides that a state “shall make no law . . . abridging the freedom of speech.” U.S. 

Const. amend. I.  

71. The First Amendment prohibits content-based restrictions on speech 

and expressive conduct unless a state can prove that the law at issue is the least 

restrictive means of serving a compelling state interest. Likewise, the First 

Amendment forbids the government from regulating speech and expressive conduct 

in ways that favor some viewpoints or ideas at the 
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73. Alabama’s criminal conspiracy statute, Alabama Code § 13A-4-4, 

which expands the reach of Alabama Code § 13A-4-3 — if construed contrary to 

Thompson — is overbroad and imposes a content- and viewpoint-based restriction 

on speech because it criminalizes lawful speech and expressive activities that the 

state of Alabama finds disagreeable. The crime of conspiracy inherently targets 

speech, but the justifications for the constitutional exceptions allowing states to 
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77. Defendant acted under color of state law when he threatened to 

prosecute abortion funds if they held themselves out as providing aid for interstate 

travel for pregnant Alabama residents seeking abortion care. 

78. Plaintiff has suffered injury that the relief requested below would 

remedy. 
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79. The First Amendment to the U.S. Constitution, applicable to the states 

through the Fourteenth Amendment and enforceable pursuant to 42 U.S.C. § 1983, 

also provides Yellowhammer Fund a right to associate.  

80. Alabama’s criminal conspiracy statute, Alabama Code § 13A-4-4, 

which expands the reach of Alabama Code § 13A-4-3 — if construed contrary to 

Thompson — is overbroad and imposes a content- and viewpoint-based restriction 

on association because it criminalizes lawful speech and activities that the state of 

Alabama finds disagreeable. The crime of conspiracy inherently targets First 

Amendment rights, but the justifications for the constitutional exceptions allowing 

states to prosecute conspiracy evaporate when the First Amendment activity does 

not further conduct that is criminal. 

81. Defendant’s threats to use Alabama Code § 13A-4-4 to prosecute 

abortion funds deprive Yellowhammer Fund of its constitutional right to association 

as described herein. 
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82. To the extent Defendant’s threats rely upon Alabama Code § 13A-4-3, 

Defendant’s threats to use that law to prosecute abortion funds deprive 

Yellowhammer Fund of its constitutional right to association as described herein. 

83. To the extent Defendant’s threats rely upon Alabama Code § 13A-2-23, 

Defendant’s threats to use that law to prosecute abortion funds deprive 

Yellowhammer Fund of its constitutional right to association as described herein. 

84. Defendant acted under color of state law when he threatened to 

prosecute abortion funds if they held themselves out as providing aid for interstate 

travel for pregnant Alabama residents seeking abortion care. 

85. Defendant’s threats have chilled Plaintiff from associating with funding 

recipients, employees, volunteers, supporters, other abortion advocacy groups, 

abortion funds, and the general public.  

86. Plaintiff has suffered injury that the relief requested below would 

remedy. 
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87. The right to travel is protected by the Constitution and such right is 

enforceable pursuant to 42 U.S.C. § 1983. It protects the right of a citizen of one 

state to enter and to leave another state and includes the right to go from one place 

to another, including the right to cross state borders while en route.  
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88. Free interstate migration is vital and fundamental to transform many 

states into a single nation. As such, a state may not unreasonably burden a person’s 

right to enter and leave that state.  

89. Yellowhammer Fund previously provided, and desires to once again 

provide, transportation assistance to people leaving Alabama to obtain lawful 

abortion care in another state. Specifically, Yellowhammer Fund previously traveled, 

and desires to once again travel, between states with passengers in its vehicles who 

need transportation to other states to obtain lawful abortion care. Yellowhammer 

Fund previously provided financial and practical support for those seeking to travel 

out of state for lawful abortions. It seeks to do so again in the future. Yellowhammer 

Fund cannot do the activities it desires to do out of fear of prosecution.  

90. Because of the imminent threats of prosecution, Plaintiff has stopped 

helping pregnant people in Alabama travel out of state.  

91. Yellowhammer Fund is asserting the right to travel on behalf of the 

pregnant people in Alabama it serves because it has a close relationship with them. 

Pregnant people in Alabama face serious hindrances to their ability to protect their 

own interests in this context. Thus, Yellowhammer Fund is the proper plaintiff to 

assert the interests of the pregnant people in Alabama it serves. 
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92. Defendant’s threats to use Ala. Code § 13A-4-4 to prosecute abortion 

funds deprive Yellowhammer Fund and the people it serves of their constitutional 

right to travel.  

93. To the extent Defendant’s threats rely upon Ala. Code § 13A-4-3, 

Defendant’s threats to use that law to prosecute abortion funds deprive 
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103. To the extent Defendant’s threats rely upon Ala. Code § 13A-4-3, 

Defendant’s threats to use that law to prosecute abortion funds deprive 

Yellowhammer Fund of its constitutional right to due process and offend the original 

and historical understandings of the Constitution’s structure and the principles of 

sovereignty and comity it embraces. 

104. To the extent Defendant’s threats rely upon Ala. Code § 13A-2-23, 

Defendant’s threats to use that law to prosecute abortion funds deprive 

Yellowhammer Fund of its constitutional right to due process and offend the original 

and historical understandings of the Constitution’s structure and the principles of 

sovereignty and comity it embraces. 

105. Defendant acted under color of state law when he threatened to 

prosecute abortion funds if they held themselves out as providing aid for interstate 

travel for pregnant Alabama residents seeking abortion care. 

106. Plaintiff has suffered injury that the relief requested below would 
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b. Declare that the statutes are unconstitutional as applied to the Plaintiff 

and its associates; 

c. Declare that Defendant’s threats described herein violate rights under 

the United States Constitution; 

d. Declare that prosecution of abortion funds for assisting Alabama 

residents to leave the state to obtain lawful abortions is a violation of 

Yellowhammer Fund’s right to travel; 

e. Declare that prosecution of abortion funds for assisting Alabama 

residents to leave the state to obtain lawful abortions is a violation of 

the right to travel for the pregnant people Yellowhammer Fund serves; 

f. Declare that prosecution of abortion funds for assisting Alabama 

residents to leave the state to obtain lawful abortions is a due process 

violation and a violation of principles of sovereignty and comity; 

g. Permanently enjoin enforcement of Ala. Code. §§ 13A-2-23, 13A-4-3, 

and 13A-4-4 against individuals and organizations, including Plaintiff, 

for actions to assist Alabama residents leaving the state to obtain lawful 

abortion care; 

h. Award Plaintiff attorneys’ fees and costs pursuant to 42 U.S.C. § 1988;  

i. And grant such other and further relief as the Court may deem just, 

proper, and equitable. 
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Dated: July 31, 2023    Respectfully submitted, 

/s/ Ashley Light 

Jamila Johnson* 
Allison Zimmer* 
THE LAWYERING PROJECT 
3157 Gentilly Blvd. #2231 
New Orleans, LA 70122 
(347) 706-4981 (JJ) 
(347) 515-6074 (AZ) 
jjohnson@lawyeringproject.org 
azimmer@lawyeringproject.org 

Paige Suelzle* 
THE LAWYERING PROJECT 
2501 SW Trenton Street #1097 
Seattle, WA 98106 
(347) 515-6073 
psuelzle@lawyeringproject.org 

Ashley Light, ASB 1059-F69L 
SOUTHERN POVERTY LAW CENTER 
400 Washington Ave 
Montgomery, AL 36104 
(334) 746-1530 
ashley.light@splcenter.org 

Krista Dolan* 
SOUTHERN POVERTY LAW CENTER 
P.O. Box 10788 
Tallahassee, FL 32302-2788 
(850) 521-3000 
Krista.dolan@splcenter.org 

Attorneys for Plaintiff 

*Motion for admission pro hac vice 
simultaneously filed. 
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