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INTRODUCTION 

After adopting a metering policy2 that forces destitute asylum seekers to wait 

for protracted periods in dangerous Mexican border towns, the Government has 

taken yet another step to deny them access to the U.S. asylum process. Specifically, 

Defendants have attempted to pull the rug out from underneath law-abiding asylum 

seekers at the southern border by promulgating a new interim final rule (the “Asylum 

Ban,” defined below), through which the Government effectively denies access to 

the U.S. asylum process to virtually all metered asylum seekers from countries other 
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7, 54, 65, 67–69, 79, 83, 85, 226, 258, 272, 273.3 This policy has led to a massive 

increase of migrants in Mexican border towns seeking to access the U.S. asylum 

process but prevented from doing so by the U.S. government itself. Ex. 3 ¶¶ 6-7. 

Instead of inspecting and processing asylum seekers when they present 

themselves at POEs, as the law requires, Second Mot. to Dismiss Order, Dkt. No. 

280, at 38-40, 42, 44-47 (explaining that the INA, 8 U.S.C. §§ 1158, 1225, requires 

that individuals “in the process of arriving in the United States” be inspected and 
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reach safety and cannot wait—CBP officers routinely turn her back to Mexico. See, 
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“arrives in” is significant and “plainly covers an alien who may not yet be in the 

United States, but who is in the process of arriving in the United States through a 

POE.” Second Mot. to Dismiss Order, Dkt. No. 280, at 38 (discussing 8 U.S.C. 

§ 1158(a)(1)). Applying the Court’s logic to the text of the Asylum Ban, the 

provisional class members who were metered at POEs prior to July 16, 2019 were 

in the process of “arriv[ing] in the United States” when they were turned back. The 

Asylum Ban should not apply to them, as they met the cut-off date for “arriv[ing].” 
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injunctive relief to preserve those class members’ eligibility for asylum, given that 

the Asylum Ban would not have affected them but for Defendants’ illegal use of 

metering, which forced them to stay in Mexico longer than they otherwise would 

have.   

LEGAL STANDARD 

By this motion, Plaintiffs seek a preliminary injunction to preserve the status 

quo and prevent the “irreparable loss of rights” before a final judgment on the merits. 

Textile Unlimited, Inc. v. A. BMH and Co., 240 F.3d 781, 786 (9th Cir. 2001). 

Specifically, they seek an order preventing the government from applying the 

categorical Asylum Ban to provisional class members, who would have arrived in 

the United States prior to July 16, 2019, but for Defendants’ illegal metering policy.   

When moving for a preliminary injunction, a plaintiff “must establish that he 

is likely to succeed on the merits, that he is likely to suffer irreparable harm in the 

absence of preliminary relief, that the balance of equities tips in his favor, and that 

an injunction is in the public interest.” Saravia for A.H. v. Sessions, 905 F.3d 1137, 

1142 (9th Cir. 2018) (quoting Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 

(2008)). “When the government is a party, these last two factors merge.” Drakes Bay 

Oyster Co. v. Jewell
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claims. See Bay Area Addiction Research & Treatment, Inc. v. City of Antioch
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irreparable harm, E. Bay Sanctuary Covenant v. Trump, 349 F. Supp. 3d 838, 864 

(N.D. Cal. 2018), as do persecution, torture and death. Hernandez v. Sessions, 872 

F.3d 976, 994 (9th Cir. 2017) (“any deprivation of constitutional rights 

‘unquestionably constitutes irreparable injury’”) (citation omitted); Leiva-Perez v. 

Holder
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If this Court finds for the provisional class members on the merits of their 
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gathering the evidence necessary to prove their claims, and they are likely to succeed 

Case 3:17-cv-02366-BAS-KSC   Document 294-1   Filed 09/26/19   PageID.7868   Page 21 of 33



15
MEMO OF P. & A. IN SUPP. OF MOT. FOR 

PRELIMINARY INJUNCTION

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

statistics demonstrate that they have been limiting the number of “inadmissibles,” or 

noncitizens “presenting themselves to seek humanitarian protection under our laws,” 

to around 10,000 per month for at least the past year. See Ex. 34 (illustrating that the 

number of “inadmissibles” has fluctuated around 10,000 per month since October 
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15 ¶¶ 2-3, 11; Ex. 16 ¶¶ 2-6, 10, 13; Ex. 17 ¶¶ 2, 4-6, 15; Ex. 18 ¶¶ 2, 4, 10, 13; Ex. 

19 ¶¶ 2, 4-5; Ex. 20 ¶¶ 2, 4-7; Ex. 21 ¶¶ 2, 5-8; Ex. 22 ¶¶ 2, 4, 11-12; Ex. 48 ¶ 12. 
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adequate judicial review. See Securities and Exch. Comm'n v. G.C. George Sec., 

Inc.  637 F.2d 685, 687–88 (9th Cir. 1981) (AWA authorized district court to stay 

administrative proceeding involving issues related to a settlement over which the 

district court retained jurisdiction). The AWA is so broad as to authorize a district 

court to enjoin parties from bringing parallel litigation if it would disrupt the proper 

adjudication of pending cases before the court. See In re Baldwin-United Corp. 

(Single Premium Deferred Annuities Ins. Litig.), 770 F.2d 328 , 333 (2d Cir. 1985)10

And, it unambiguously applies in the immigration context. The Second Circuit has 

used the All Writs Act to stay an order of deportation “in order to safeguard the 

court’s appellate jurisdiction,” in order to preserve its ability to hear subsequent 

appeals by the Petitioner. Michael v. INS, 48 F.3d 657, 664 (2d Cir. 1995).   

Thus, the Court is authorized under the AWA to issue the limited injunction 
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