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l. Interest of Amici

Roxanne McEwen, David P. Bichell, Terry Jo Bichell, Lisa

Mingrone, Claudia Russell, Inez Williams,
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prohibiting the State from implementing the unconstitutional V oucher
Law. The Voucher Law was foisted upon Davidson and Shelby Counties,
their public schools, and their communities, in spite of their objections
and without their constitutionally mandated opportunity for consent.
Because Defendants/Appellants do not even attempt to demonstrate that
the Chancery Court abused its discretion, or that the Court of Appeals
wrongly denied their motion for review, the requested stay should be
denied out of hand.

Even if this Court were to engage in  de novoreview, which it should
not, Defendants/Appellants have still failed to demonstrate that a stay
should be granted. Fundamentally, neither the State nor the Intervenor -
Defendants have ever provided evidence 2 despite numerous
opportunities to do so 2that is sufficientto demonstrate any harm would
UHVXOW IURP WKH &KDQFHU\ &RXUW: -V LOMXQFWLRAQ

that could justify the extraordinary remedy they seek. In contrast, the %

o

McEwen Plaintiffs have established that they = would suffer irreparable O

)

harm in the ab sence of an injunction, including from the loss of their qE)

constitutional right to local approval under the Home Rule provision, as gl
ZHOO DV WKH VSHQGLQJ RI WD[SD\HUV- GFQ)OD

unconstitutional law. |q_)

N

Nor do any of the other pertinent factors sup port a stay. As set ;

o

forth below, Defendants/Appellants have no likelihood of success, nor -

&)

does the public interest justify a stay of the injunction. To the contrary, .02)

preserving the status quo requires that the injunction remain in place. §
ForthesereasoQV 'HIHQGDQWY $SSHOODQWYV - PRWLR@ V K

&

-

3

-5- D
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\HDU OF(ZHQ 30V- $SS (] 0 FoVMdr RuGovhei Bn GLV P LV
the pleadings were filed in both cases. On April 29, 2020, the Chancery

Court heard extensive oral argument on all the motions in both cases at

WKH VDPH KHDULQJ %YHDFRQ ,-  QWHUYHQRUV- $SS
the Chancery Court LVVXHG D OHPRUDQGXP DQG 2UGHU W
-XGJIJPHQW 2UGHUp JUDQWLQJ WKH OHWUR 30DLQW
judgment and enjoining the Defendants from implementing and
HQIRUFLQJ WKH 9RXFKHU /DZ %HDFRQ ,- ,QWHUYHC
same time, th e Court issued a separate Order finding the McEwen
30DLQWLIIV: ORWLRQ IRU D 7THPSRUDU\ ,QMXQFWLI
6 XPPDU\ -XGJPHQW 2UGHU %HDFRQ ,- QWHUYHQRU
VWDWLQJ WKDW "WKH &RXUW KDV JUDQWHG WKH U}
[SRXIJKW@ ZLWK W Kd at/AFPRABOL HiEg @hancery Court took

under advisement decisions on all other motions in the instant case and

in McEwen %HDFRQ ,- , QWHUYHQRUV: $SS ([ D\g $3
,QWHUYHQRUV:- $SS (] DW $33 S

On May 5, 2020, the State and Intervenor -Defendants filed a Joint %
Motion for Stay of Injunction During Pendency of Appeal. On May 7, =
2020, the Chancery Court held a hearing on the joint motion for a stay 2
pending appeal and considered oral arguments and briefing f rom both |a_)
the Metro and McEwen Plaintiffs, as well as from the State and i
,OQOWHUYHQRU 'HIHQGDQWYV %HDFRQ ,- -;LQ)thIeUYI%QRL
Chancery Court issued a bench ruling denying a stay pending appeal, .%
%HDFRQ ,- ,QWHUYHQRUV - $S S-25,(dnd issiztharbdder §
FRQILUPLQJ WKH UXOLQJ RQ 0D\ %HDFRQ%,— ,
14.

Docum
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On May 6, 2020, the State and the Beacon Center/Institute for
Justice Intervenor -Defendants separately filed applications for

permission to appeal to the Court of Appeals under Tenn. R. App. P. 9.
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Club 6 : G 7THQQ &W $SS "$ WULDO FR
concerning a request to stay enforcement of an order is subject to an
DEXVH RI GLVFUHWLRQ VWDQGDUG RI UHYLHZ p a
abuse its discretion in denying the stay of its order, and the Court of
$SSHDOV FRUUHFWO\ UHMHFWHG 'HIHQGDQWYV:- DWW
&RXUW-V LOMXQFWLRQ GXULQJ WKH SHQGHQF\ RI Wt

this Court were to consider the matter de novo, Defendants have not come

-10-
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successfully urging an abus e of discretion in an appellate court is

comparable to the chance which an ice cube would have of retaining its

REHVH SURSRUWLRQV ZKLOH IORDWLQJ LQ D SRW RI
FRXUW ZLOO QRW GLVWXUE D WULDO FRokthiwndsv GHFL\
FDQ GLVDJUHH DV WR SURSULHWdiRlgeW. EKridgel FLVLRQ

42 S.W.3d 82, 85 (Tenn. 2001) (internal quotations omitted). When
reviewing for abuse of discretion, an appellate court cannot substitute its
judgment for that of the tri al court. Id.

It is clear that the trial court considered all relevant facts and law
in arriving at its decision denying the stay. In addition to hearing oral
argument from all partiesin OHWUR amRIYMUEwen, the Chancellor
"UHDG HYHU\WKLQJubmitted W. ZDLYFO XGLQJ WKH
%HDFRQ ,- ,QWHUYHQRUV: $SS (] DW $33

-11-
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school 2 would not preserve the status quo but would instead create

irreparable disruption. Id.; see Garrett v. Bd. of Educ. of Sch. Dist. of City

of Detroit, 775 F. Supp. 1004, 1013 (E.D. Mich. 1991) (enjoining
implementation of male -only academies because although admitting
IHPDOHVY ZRXOG GHOD\ WKH DFDGHPLHV:- VWDUW
result if plaintiffs won this suit and the Academies were then aborted.

[l]njunctive relief would fulfill the traditional purpose of preserving the

existing state of things until the rights of the parties can be fairly and

IXOO\ LQYHVWLIJDWHG DQG GHWHUPLQHGUU LQWHUQ

B. Even Considered Under de Novo Review,
Defendants Have Failed to Justify a Stay

Even if this Court were to engage in  de novorevi ew of the Chancery
&RXUW:V DQG &RXUW RI $SSHDOV:- RUGHUV ZKLFK LV
RI UHYLHZ 'HIHQGDQWY:- PRWLRQV VKRXOG VWLOO [
failed to establish any of the relevant factors justifying a stay, namely,
the likelihood of success on appeal, irreparable harm, injury that
outweighs the harm to others, or a public interest supporting a stay.

1. Defendants Have No Likelihood of Success
on Appeal

$V GLVFXVVHG LQ 30DLQWLIIV $SSHOOHHV:- 5HYV
State ' HIHQGDQWYV $SSHOODQWV:- ORWLRQ IRU 5HYLHZ |
2SSRVLWLRQU DV ZHOO DV WKH OF(ZHQ 30DLQWLIIV
Law clearly violates the Home Rule provision. 2 OF(ZHQ 30V:- $SS ([
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481966280125.v1



at APPO065 - OF(ZHQ 30V: $SS (P493-3DQV T8 Voucher
Law affects Davidson and Shelby Counties in their well  -established role

in funding public education; and, given this effect on the counties

-13-
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Advisory Commission Comment to Rule 9 indicates that the procedures
RXWOLQHG LQ WKDW UXOH YfDUH HVVHQWLDQO\ WKR\
XQGHU 8 6 & T E - n DQG WKDW "IHGHUDO FRXU
LOQWHUORFXWRU\ RUGHUV RQO\ 1ZKHQ WKH\ KDYH D
RQ WKH ULIJIKWV RI WKH SDUWLHV -pu

a. The State Has Failed to Establish
Irreparable Harm

The State asserts that, absent a stay pending appeal, it will be
LUUHSDUDEO\ KDUPHG EHFDXVH LW ZLOO EH "ZURQJ
RQH RI LWV GXO\ HQDFWHG ODZV p 'HIHQG&LQWV:- OF

Denying Stay of Injunction at 13. The voucher program, however, was

-14-
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Grutter , the Sixth Circuit granted a stay pending appeal to prevent the
University of Michigan Law School from having to create a new
admissions policy, dela y making final decisions on candidates, and lose
DSSOLFDQWYV WR RWKKNUGLPKRROKLQJ WKH 8QLYHUVL
to compete with other selective law schools for highly qualified

applicants  |d. at 633 (emphasis added). The Sixth Circuit was clearly
SHUVXDGHG E\ WKH KDUP WR WKH ODZ V-R®KARRO-V D
legal minds from a national pool each year. The factsin  Grutter 2which
involved a prestigious university whose reputationan  d funding depended
heavily on its competitive ability to draw highly qualified candidates
away from other law schools 2 are incomparable to the implementation
of a program that has neither yet started nor is required to start until

the 2021-2022 school year, where students will receive vouchers based on
when they apply or by a random lottery. Moreover, by pushing to
implement the voucher program a full year in advance, the State
Defendants are the architects of any harm they may perceive. The State
has pushed forward, spending public money and resources, while fully

cognizant of the pending legal challenges to the Voucher Law. This ill

advised implementation of a law that was constitutionally suspect should
not be rewarded with extraordinary relief fromt  his Court. This does not
constitute irreparable harm, and it is certainly not comparable to the

actual irreparable harm recognized by the Sixth Circuit in Grutter .

Document received by the TN Supreme Court.
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b. Intervenor -Defendants Have Failed to
Establish Irreparable Harm as Parents
of Children Who  May Enroll in the
Voucher Program

Intervenor -Defendants did not file a motion asking this Court to
VWD\ WKH &¢KDQFHU\ &RXUW:-V RUGHU +RZHYHU
stay, their children will be foreclosed from obtaining a voucher and forced
to return to schools in districts where they may face adverse
circumstances.

Yet, no Defendant has put forth any evidence demonstrating that
even if their child receives a voucher, which is not guaranteed, the child
will be accepted at a specific private school ort hat the private school they
wish to attend will offer a superior education or remedy their current
concerns.* See0F(ZHQ 30V: $SS ([ -POWARI3B Defendant
has offered any evidence of attempts to resolve these issues using the
mechanisms and alternatives provided within the public school system,

such as the robust school choice programs available in each school

W K

4 Intervenor -'HIHQGDQWY- FRQWHQWLRQ WKDW SULYDW

voucher students will provide a superior education without social

-16-
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928 (6th Cir. 2002) (emphasis added). As explained above, no Defendant

has come close to establishing the irreparable harm necessary to warrant

astayofthe ORZHU FRXUW-V LOQMXQFWLRQ ,Q FRQWUDYV
allowed to proceed, the McEwen Plaintiffs would indisputably suffer

irreparable harm. See OF(ZHQ 30V: $SS ([ -D3N F$8,3
">SW@KH ORVV RI D FRQVWLWXW LR QPEriod[JJof iielv= HY HQ
XQTXHVWLRQDEO\ FRQVWLWXWTancolWadl&D,JIFEOH LQ
Supp. 3d 759, 769-70 (M.D. Tenn. 2014), UHY -G VXE QRP 'H%RHU Y
772 F.3d 388 (6th Cir. 2014), UHY-G VXE QRP 2EHUJH353O O Y +§
Ct. 2584 (2015) (in ternal quotations omitted). Here, the Chancery Court

ruled that the State violated the Home Rule provision when it enacted

WKH 9RXFKHU /DZ %HDFRQ ,- , QWHUYHQRUV:- $SS (
of the Voucher Law is allowed to proceed, the McEwen Plaint iffs will

continue to suffer irreparable harm from the loss of their constitutional

-19-
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implement the program by July 1, 2020. Id. Spending additional

taxpayer funds to implement this u nconstitutional law unquestionably

causes Plaintiffs to suffer irreparable harm.
Importantly, no Defendant has ever disputed 2in the Chancery

Court, in the Court of Appeals, or in their motions before this Court 2

that these two injuries are sufficientto  demonstrate irreparable harm to

WKH OF(ZHQ 30DLQWLIIV OF(ZHQ 30V:- $SS ([ DW
Because Defendants have failed to show any irreparable harm that

would be prevented by a stay pending appeal, and because the McEwen

Plaintiffs would indisputably EH KDUPHG E\ D VWD\ '"HIHQGDQW

should be denied.

4.  Staying the Injunction Is Not in the Public
Interest

-20-
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public interest is b etter served by preventing the opening of an
XQFRQVWLWXWLRQDO HGXFDWLRQDO IDFLOLW\u
voucher program violates the Home Rule provision of the Tennessee
Constitution, as determined by the Chancery Court. Ironically,
Defendants contend that if a stay is not granted, the political will of the
SHRSOH RI WKLY 6WDWH ZLOO EH IUXVWUDWHG 'HIF
Orders Denying Stay of Injunction at 16 -17. But recognizing that the
+RPH 5XOH SURYLVLRQ LV "GHVLDQH® YHRJ QIPISQ WHUR
Chancery Court ruled that it was the State that had frustrated the will
of the people of Davidson and Shelby Counties when it enacted the
Voucher Law without their constitutionally required consent. Beacon/IJ
L, QWHUYHQRUYV: $8&8tSAPPQ20 (internal quotation omitted).
Therefore, it is not in the public interest to allow implementation of this
unconstitutional statute.

6HFRQG "'>S@XEOLF LQWHUHVW L\¥egng &t LWV ]F
SXEOLF IXQGV DUH QRW S X Ol@fpel@.HVBntRotheB/IWW H G 1
Fire Prot. Dist. No. 1 , 131 F.3d 564, 576 (6th Cir. 1997) (internal
quotations omitted). Defendants have already spent more than $1
million on the voucher program and plan to divert tens of millions more
in taxpayer dollars to p rivate schools if the injunction against this
XQFRQVWLWXWLRQDO SURJUDP LV VWD\HG OF(ZHQ
62. It is contrary to the public interest for the government to spend
taxpayer dollars on programs that are unconstitutional.

Third, itis inthe public interest for this Court to preserve the  status

quo at this juncture. Preserving the status quo

-21-
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OF(:(1 3/%$,17,))6- 5(63216( ,1 23326,7,21 72 673%7(
'()(1'$176 $33(//$176- 027,21 )25 5(9,(: 2) 67%<
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