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4. Detention of Subclass members not subject to mandatory detention  
 
As noted above, “[o]nly in rare cases should a Subclass member not subject to mandatory 

detention remain detained, and … a justification is required.”  (Enf’t Order at 17.)  Plaintiffs 
argue that Defendants’ biweekly production on the results of custody redeterminations show that 
Defendants continue to detain a large number of these Subclass members not subject to 
mandatory detention.  (Mot. at 12.)  Class Counsel reviewed the spreadsheet of current detainees 
to measure the results of the custody redeterminations of individuals not subject to mandatory 
detention.  (Fox Decl. ¶ 6.)  They found that out of 2,177 such redeterminations, 712 resulted in 
“Detained in custody-no bond” or “No change-original determination upheld” findings, for a 
continued detention rate of approximately 33%.  (Id.)  This is far beyond the “rare cases” 
envisioned by the Court.  

 
Defendants present yet more unpersuasive responses.  They argue that the Docket 

Review Guidance, revised PRR, and October 27 Broadcast Message ensure that the presence of a 
risk factor is given significant weight and that a justification for continued detention is required.  
(Opp’n at 15 (citing PRR at 19; Guadian Decl. ¶ 7; Broadcast Message).)  They add that the 
Court did not order release nor define “rare” in its Orders.  (Id.)  Finally, Defendants represent 
that 88% of Subclass members not subject to mandatory detention had been released as of January 
23, 2021.  (Vassilio-Diaz Decl. ¶ 6.)  But that 88% of Subclass members not subject to mandatory 
detention were eventually released (almost always through deportation) sheds no light on 
Defendants’ compliance with the Court’s Orders on custody reviews.  This figure does not take 






