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1

INTEREST OF AMICUS CURIAE

The Office of the United Nations High Commissioner for
Refugees (UNHCR ") has a direct interest in this matter as the
organization entrusted by the United Nations General Assembly with

responsibility for providing international protection to refugees and



UNHCR in the exercise of its mandate and to facilitate its supervisory
role. UNHCR ’s guidance is relevant to this Courts interpretation of the

1951 Convention and its1967 Protoco] as implemented in Sction

101(a)(42) of the Immigration and Nationality Act (INA ), 8 U.S.C. §
1101(a)(42) (2006).

UNHCR



UNHCR exercises its supervisory responsibility by issuing
interpretative guidelines on the meaning of the 1951 Conventiorand its
1967 Protocoland other international refugee instruments, including the
OAU Convention Governing the Specific Aspects of Refugee Problems
in Africa and the Cartagena Declaration on Refugees The UNHCR
Handbook on Procedures and Criteria for Determini ng Refugee Status

U.N. Doc. HCR/1P/4/ENG/REV. 4 (1979, reedited Jan. 1992; reissued

Dec. 2011 re-issuedFeb.2019) (¢



and content of the principle of nontefoulementis important to this case.
Through this brief, UNHCR addressesthe nature of non-refoulement

obligations, and expreses






rights standards, including—but not limited to—protection from
refoulement. UNHCR, Guidance Note on Bilateral and/or Multilateral
Transfer Arrangements of Asylum -Seekers § 3(vi) (May 2013)
https://www.refworld.org/docid/51af82794.html (hereinafter “Bilateral
Transfer Arrangement Note ”); see alsdUNHCR, Legal Considerations
Regarding Access to Protection and a Connection Between the Refugee
and the Third Country in the Context of Return or Transfer to Safe
Third Countries , 1 4 (April 2018)
https://lwww.refworld.org/docid/5acb33ad4.html (hereinafter “Legal
Considerations Paper’).

A return or transfer arrangement that does not provide asylum-
seekers with theseprotections is at variance with the core principle of
non-refoulement and the fundamental tenets of the 1951 Convention
and its 1967 Protocol

ARGUMENT

THE UNITED STATES IS BOUND BY THE 1951
CONVENTION AND
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Congress enacted the Refugee Act of 1980, Pub. L. No. 9812, 94

Stat. 102 (1980), expressly to ring United States refugee law into
conformance with the 1967 United Nations Protocol Relating to the
Status of Refugees’ INS v. Cardoza-Fonseca 480 U.S421,436-37,437
n.19(1987])citing H.R. Rep. No. 96781, & 19); see alsdNS v. Aguirre -
Aguirre , 526 U.S. 415, 427 (1999). The Refugee Act brings the United
States into compliance with its international obligations under the 1967
Protocol and, by extension, the 1951 Convention It should be
interpreted and applied in a manner consistent with those instruments.
See CardozaFonseca 480 U.S. at 437 (B enacting the Refugee Act,
Congress intended “that the new statutory definition of ‘refugee’ be
interpreted in conformance with the Protocol's definition™); cf. Murray
v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804)[A]n act
of Congress ought never to be construed to violate the law of nations if
any other possible construction remains’).

Il AS RECOGNIZED BY U.S. AND F OREIGN COURTS,

UNHCR PROVIDES AUTHORITATIVE GUIDANCE FOR
INTERPRETING INTERNATIONAL REFUGEE LAW

UNHCR exercises its supervisory responsibility by issuing
interpretive guidance on the meaning of provisions contained in the 1951

Convention and its 1967 Proto






Gonzales 400 F.3d 785, 798 (9th Cir. 2005); see aBadngas -Rodriguez

v. Sessions, 850 F.3d 1051, 1071 (9th Cir. 2017) (en banc).

. TRANSFER ARRANGEMENTS REQUIRE
SAFEGUARDS UNDER INTERNATIONAL REFUGEE
LAW

The Handbook, Guidelines and Guidance Notes all affirm that,

10
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33, 1. Any State with de facto or de jure jurisdiction over an individual
remains responsible for fulfilling the guarantees contained within the
1951 Convention and its 1967 Protocol

Article 33 applies to both returns and removals equally. Id.

(noting the prohibition on refoulement “in any manner whatsoever);

12



import of this is that refoulement is prohibited to the frontiers of any
territory in which the person concerned will be at risk — regardless of
whether those territories are the country of origin of the person
concerned?).

The transferring State does not absolve itself of responsibility to
prevent refoulement by transferring the individual to a receiving State.
Bilateral Transfer Arrangement Note 9 3(vii). Consequently, the
transferring State remains responsible if the receiving $ate goes on to
refoule the transferred person. Id. § 4, Guy GoodwinGill & Jane
McAdam, The Refugee in International Law, 25253 (3d ed. 2007)
(“While a State that actually returns a refugee to persecution . . .
remains primarily responsible for that act, the first State, through its
act of expulsion, may be jointly liable for it.”).

The prohibition on refoulement applies to refugees who have not
yet completed a status determination procedue, in other words, to
asylum-seekers. SeeHandbook { 28. Asylumseekersmust be treated
on the assumption that they arerefugees until their status has been
determined, “[o]therwise the principle of non-refoulement would not

provide effective protection for refugees|.]’

13



Protection, Rep. of Exec. Comm. on the Work of Its Forty-Fourth
Session, § 11, UN. Doc. A/AC.96/815 Aug. 31 1993)
https://www.refworld.org/docid/3ae68d5d10.html]

B. A Formal, En forceable, Bilateral Agreement| s
Required to Transfer Asylum -Seekers.

Asylum-seekers should ordinarily be processed in the State in
which they seek asylum. SeeUNHCR, Protection Policy Paper:
Maritime Interception Operations and the Processing of International
Protection Claims: Legal Standards and Policy Considerations with
Respect to Extraterritorial Processing, 9 2 (Nov. 2010)

https://www.refworld.org/docid/4cd12d3a2.html (hereinafter

14



jurisdiction and responsibility

15



Processing Paper 8 Without specific implementation mechanisms in
a legally binding instrument such that asylumseekers could enforce its
guarantees in a court of law, a transferlike arrangement lacks the
capacity to ensure that the transferred asylumseekers retain the rights
due to them. Consequently, such an arrangement woullle at variance
with international standards.

C. International Law Requires an Adequate Screening

Mechanism to Guard Against Refoulement and
Safeguard Rights.

A State cannot en masse transfer asylumseekers to a third

country to await asylum procesol.8 (s)-1.051.

16



Rep. of Exec. Comm. on the Work of Its Thirty-Fourth Session,{ e, U.N.
Doc. A/38/12/Add.1 (Oct. 20, 1983) https://www.unhcr.org/en-
us/excom/exconc/3ae68c6118/problemanifestly-unfounded-abusive
applications-refugee-status-asylum.html  (hereinafter  “Manifestly
Unfounded or Abusive Applications”); Bilateral Transfer
Arrangement Note § 3(vi).

Adequate procedural standards for screenings in the context of
transfers include an individualized assessment of the facts and
circumstances of each caseand should be carried out with certain
minimum standards of due process. These include allowing the
individual to present her or his views on elements, such as specific needs,
heightened risks, and other factors which may preclude the proposed
transfer, and to appeal the decision to transfer while remaining in the
country. In addition, family unity needs to be maintained, and the best

interests of the child need to be a primary consideration. UNHCR,Note

17



In the context of individualized screening for a possible transfer,
the State must assess whether the asylunseeker fears persecution in
the receiving State, or whether there is a risk that the receiving State

will refoule the individual to yet another State.

18



will be treated as manifestly unfounded or abusive unless its fraudulent
character or its lack of any connection with the relevant criteria is truly
free from doubt.” UNHCR, Follow-up on Earlier Conclusions of the
Sub-Committee on the Determination of Refugee Status with Regard to

the Problem of Manifestly Unfounded or Abusive Applications, § 19,

19



and/or receive notice of upcoming court dates, or otherwise be assured

20
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CONCLUSION

For the foregoing reasons, UNHCR submits that a transfer
arrangement without the requirements listed above would be at
variance with the United States’ international obligations under the 1951

Convention and its 1967 Protocol
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