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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
Carlos Rene Morales, Rosa Vargas,  : 
Morales, Juan Mijangos Vargas, Juneidy : 
Mijangos Vargas, D.M.V., J.A.M.,  : 
Salvador Alfaro, Johana Gutierrez,  : 
Y.S.G.R., J.I.G.R., Lesly Padilla Padilla, : 
E.D.N.P, and E.I.N.P.,    : 
       : 
 Plaintiffs,     : 
       : Civil Action No. 
 v.      : 
       : 1:17-CV-05052-SCJ 
The United States of America,   : 
       : 
 Defendant.     : 

 
DEFENDANT’S REPLY IN SUPPORT OF MOTION TO DISMISS  

 
Defendant United States of America (“United States”) hereby files its Reply 

in Support of Motion to Dismiss, showing the Court as follows:     

A. The District Court Lacks Subject Matter Jurisdiction Over Plaintiffs’ 
Claims Pursuant to the Immigration and Nationality Act. 

 
1. 8 U.S.C. § 1252(g) Governs This Case and Precludes Jurisdiction. 

 
Plaintiffs misconstrue Jennings v. Rodriguez, 138 S.Ct. 830 (2018) for the 

proposition that 8 U.S.C. § 1252(g) “must be read narrowly” in some new way that 

alters this case.  Opposition at 1.  While a majority of the Court held that 8 U.S.C. 

§ 1252(b)(9), a provision not at issue here, did not apply in the context of 
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garnered a plurality for the legal standard interpreting the provision.1  More 

importantly, the Jennings dicta cited by Plaintiffs does nothing to cast doubt on the 

binding precedent that governs this case.  Indeed, the order affirmed by the Eleventh 

Circuit in Gupta noted “the Supreme Court's narrow construction of § 1252(g),” but 

nevertheless held “all of Gupta's claims are barred by the plain text of that statute.”  

Gupta v. McGahey
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Discrimination Comm., 525 U.S. 471, 485 (1999).  Plaintiffs also ignore the holding 

in Alvarez, which found that “the district court was correct” when it held that “ICE's 

decision to take him into custody and to detain him during his removal proceedings 

… were closely connected to the decision to commence proceedings, and thus were 

immune from our review.”  Id. at 1203.  In particular, “[b]ecause Alvarez challenges 

the methods that ICE used to detain him prior to his removal hearing, these claims 

are foreclosed by § 1252(g) and our decision in Gupta.”  Id. at 1204 (emphasis 

added).2  The Eleventh Circuit’s clear holding in Alvarez is that, notwithstanding the 

jurisprudential principles relied on by Plaintiffs, § 1252(g) bars Plaintiffs’ claims.3 

2. The Enforcement Actions at Issue Arise From Effort to 
Commence Proceedings and Execute Removal Orders. 
 

Plaintiffs cite cases from other jurisdictions that involve materially different 

facts and are not persuasive in the face of the binding precedent in Gupta and 

Alvarez.  Like Plaintiffs, Gupta challenged his arrest and detention by immigration 

officials, and argued his claims were not barred by Section 1252(g) because the 

decision to arrest and detain an alien is distinct from the decision to initiate removal 

                                           
2 The court disagreed solely with dismissal of Alvarez’s claim that “the agency had 
no statutory grounds on which to detain him because his removal was not reasonably 
foreseeable.”  Alvarez, 818 F.3d at 1204.  Plaintiffs have no such claims. 
3 The court recognized in Alvarez that the Supreme Court “instructs us to narrowly 
interpret § 1252(g),” but found nothing in this instruction to prevent the court from 
reaffirming Gupta and barring the plaintiff’s claims.  818 F.3d at 1202, 1204. 
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proceedings. Gupta v. McGahey, 709 F.3d 1062, 1065 (11th Cir. 2013).  The 

Eleventh Circuit rejected his arguments and this Court must reject them here. 

 Plaintiffs’ efforts to distinguish Gupta are ineffective.  Plaintiffs argue that 

Gupta did not involve agents “acting outside agency policy.”  Opposition at 12.4  But 

Gupta brought claims for “constitutional violations” alleging ICE agents, amongst 

other things “unlawfully arrested him, conducted illegal searches of his residence 

and vehicle at the time of his arrest, improperly seized certain items from him, and 

wrongfully caused him to be detained without bond for five weeks.” Gupta, 2011 

WL 13137351, at *1. Such allegations self-evidently involve agents “acting outside 

agency policy.”  Moreover, this distinction is immaterial.  The plain language of § 

1252(g) applies to both discretionary and non-discretionary decisions.  See Foster v. 

Townsley, 243 F.3d 210, 213–15 (5th Cir. 2001) (holding that § 1252(g) stripped the 

district court of jurisdiction to hear Bivens claims for constitutional deprivations 

resulting from the plaintiff's removal, even when the actions taken were non-

discretionary and violated regulatory requirements); Tsering v. U.S. Immigration & 

                                           
4 Plaintiffs separately argue that conduct that violated their Fourth Amendment    
rights does not ‘arise from’ a discretionary decision or act, and is therefore not 
precluded by § 1252(g).  See Opposition at 5-6.  The Eleventh Circuit (and dozens 
of other courts) has repeatedly found that even constitutional violations are barred 
by § 1252(g).  Both Gupta and Alvarez were Bivens actions where the only claims 
were allegations of constitutional violations like those alleged by Plaintiffs.    
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against any alien.”  8 U.S.C. § 1252(g).  All of Plaintiffs’ claims arise from the 

decision to execute removal orders against Ms. Vargas and her children, Ms. Padilla 

and her children, and Ana Mejia Gutierrez and her son, as acknowledged in 

Plaintiffs’ complaint.6  Plaintiffs offer no basis for why the reasoning of Gupta does 

not apply equally to efforts to “execute removal orders against any alien.”  Id. 

 Cases from this district and circuit, which Plaintiffs ignore, amply illustrate 

the applicability of § 1252(g) and Gupta to bar Plaintiffs’ claims.  In Cho v. United 

States, the plaintiff brought FTCA claims asserting, “she was falsely arrested and 

falsely imprisoned when she was taken into custody and detained for removal 

proceedings.”  Cho v. United States, No. 5:13-CV-153 (MTT), 2016 WL 1611476, 

at *1 (M.D. Ga. Apr. 21, 2016), aff'd sub nom. Dae Eek Cho v. United States, 687 F. 

App'x 833 (11th Cir. 2017).  Citing Gupta, the district court found that “[p]laintiff’s 

claims that she was falsely arrested when she was transferred into ICE custody and 

falsely imprisoned until she was released ‘challenge[ ] the actions the agents took to 

commence removal proceedings—exactly the claims that § 1252(g) bars from the 

subject-matter jurisdiction of federal courts.’”  Id. at *7. 

                                           
6 In their Opposition, Plaintiffs assert that they do not “concede” the validity of these 
removal orders.  Opposition at 6 n.3.  However, there are no allegations in their 
Complaint, let alone specific facts sufficient under Bell Atl. Corp. v. Twombly, 550 
U.S. 544 (2007), to suggest that the removal orders were invalid in any way.  
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 In Magallenes v. United States, the plaintiffs alleged ICE agents obtained 

entry into their home by use of a ruse when they were “searching for Mr. Sanchez-

Castaneda, due to his prior convictions, and his brother, who had a pending 

deportation order.”  Magallanes v. United States, 184 F. Supp. 3d 1372, 1373-74 

(N.D. Ga. 2015) (emphasis added).  The court dismissed the claims because they 

arose “from the decision to commence proceedings and execute a removal order.”  

Id. at 1377 (emphasis added).  The court found the plaintiffs’ “challenge arises 

directly from the decision to execute a removal order because it challenges the 

manner in which the removal was performed.”  Id. at 1378 (emphasis added). 

 Plaintiffs rely on a few cherry-picked cases from other jurisdictions that are 

not persuasive in the face of Gupta and 
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Foster v. Townsley, a case closer to Plaintiffs’ allegations, that “claims of excessive 

force, denial of due process, denial of equal protection and retaliation are all directly 

connected to the execution of the deportation order.”  243 F.3d at 214. 

 Plaintiffs’ allegations, like those in Foster, Gupta, Cho, and Magallanes, are 

intimately connected with the efforts to commence proceedings and execute removal 

orders and are excluded under § 1252(g).   See Khorrami v. Rolince, 493 F. Supp. 2d 

1061, 1068 (N.D. Ill. 2007) (“[Plaintiff’s] Fourth Amendment claim (the portion 

covering the arrest/detention) is more akin to the Humphries plaintiff's retaliatory 

exclusion claim than to his involuntary servitude or his mistreatment claims… It was 

a direct outgrowth of the decision to commence proceedings.”).   

 Plaintiffs also rely on a series of district court cases from places such as 

Connecticut and Virginia, which are of no persuasive effect insofar as they conflict 

with the Eleventh Circuit decisions in Gupta and Alvarez.7  See Opposition at 10-11.  
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in their Opposition.8  The actions challenged here were “to execute final removal 

orders,” which, as discussed above, is a separate basis for excluding jurisdiction 

under § 1252(g).  Similarly inapt is Plaintiffs’ reliance on Medina v. U.S., 92 F. Supp. 

2d 545 (E.D. Va. 2000), which conflicts with Gupta, has not been followed by other 

courts, was vacated on other grounds, and was explicitly premised on having been 

brought only after “immigration proceedings have terminated.”  92 F. Supp. 2d at 

553, vacated on other grounds, 259 F.3d 220 (4th Cir. 2001); see also Pedroza v. 

Gonzalez, No. 09-CV-1766-LAB WVG, 2010 WL 6052381, at *6 (S.D. Cal. Dec. 

13, 2010) (“[Medina] has not been broadly accepted.”). 

 Also misplaced is Plaintiffs’ reliance on cases where the alleged “unlawful 

entry and arrest” preceded the commencement of removal proceedings, the opposite 

of the facts of this case.  See, e.g., Diaz-Bernal v. Myers, 758 F. Supp. 2d 106, 124 

(D. Conn. 2010) (holding the plaintiffs’ claims were not barred by § 1252(g) because 

“the decision to commence removal proceedings against the plaintiffs was not made 

until after they had been the subject of allegedly unlawful entry and detention.”) 

                                           
8 Plaintiffs try to have it both ways.  They rely on El Badrawi, a case where the arrest 
was “initial” and occurred before the commencement of removal proceedings, but 
then also seek to distinguish Gupta because “Plaintiffs’ removal proceedings had 
commenced long before the illegal seizures challenged here.”  Opposition at 13. 
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(emphasis added).9  Those courts’ reliance on facts contrary to those alleged here 

further demonstrates the applicability of § 1252(g) to bar Plaintiffs’ claims. 

3. § 1252(g) Bars Allegations Brought By All Alien Plaintiffs. 
 

Plaintiffs imply, without support, a novel theory that the Court can distinguish 

between those claims brought by the alien Plaintiffs who were themselves subject to 

removal orders and claims brought by the other alien Plaintiffs.  See Opposition at 

5, 14.  No such distinction is supported by the plain language of § 1252(g) or the 

cases applying it.  § 1252(g) precludes jurisdiction over “any cause or claim by or 

on behalf of any alien arising from the decision or action by the Attorney General to 

commence proceedings, adjudicate cases, or execute removal orders against any 

alien under this chapter.”  8 U.S.C. § 1252(g).  The statute explicitly precludes 

jurisdiction for “any claim” brought by “any alien,” not solely the alien who is the 

subject of the decision or action to commence proceedings or execute removal 

orders.  Any contrary interpretation would nullify the multiple references to “any” 

in the statute, and would permit suits to survive simply by having the removed alien’s 

spouse, child, or friend bring a claim.  See Guardado v. United States, 744 F. Supp. 

                                           
9 Similarly inapt is Plaintiffs’ reliance on Polanco v. United States, No. 10 CV 1705 
SJ RLM, 2014 WL 795659, at *1 (E.D.N.Y. Feb. 27, 2014), a case brought by a 
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2d 482, 487 (E.D. Va. 2010); see also United States v. Gonzales, 520 U.S. 1, 5 (1997) 

(“Read naturally, the section’s word ‘any’ has an expansive meaning…”). 

B. Plaintiffs Fail to State a Claim For Relief. 
 

1. False Imprisonment 
 

 Plaintiffs offer conclusory statements that the United States “lacked probable 

cause.”   It is insufficient for Plaintiffs to make this legal conclusion, they must allege 

specific facts that “allow[] the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.”   Ashcroft v. Iqbal, 556 U.S. 662, 663 

(2009).  There is no dispute that the aliens subject to final removal orders were 

located in the homes entered by the ICE agents and were detained pursuant to those 

orders.  See Complaint at ¶¶ 20-23, 71, 105; see also Exhibits A, B, C.   No reading 

of the Complaint permits a reasonable inference that the ICE agents lacked probable 

cause to believe the aliens subject to final orders of removal were in the subject 

homes and were subject to arrest. 
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were invalid in any way, and nothing in Georgia law can render 
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Enf't, No. 106-CV-2650-TWT, 2009 WL 900800 (N.D. Ga. Mar. 31, 2009), is also 

misplaced.  There, the court analyzed whether the trespass claim was barred by the 

discretionary function question, but conducted no substantive legal analysis of 

Georgia trespass law.  Id. at *4.  The court certainly did not hold that “officers who 

enter a home and search it in violation of the Constitution can be liable for trespass 

in Georgia” (Opposition at 17), and Plaintiffs have no support for this contention. 

3. Negligence 
 

Plaintiffs assert a state law “duty by law enforcement officers to exercise 
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5. Negligent Infliction of Emotional Distress 
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CONCLUSION 

For all of the foregoing reasons, the United States requests that the Court 

dismiss the Complaint. 

Respectfully submitted, 
 

BYUNG J. PAK 
UNITED STATES ATTORNEY 

 
s/ Gabriel Mendel   
Gabriel Mendel 
Assistant United States Attorney 
Georgia Bar No. 169098 
600 United States Courthouse 
75 Ted Turner Drive, S.W. 
Atlanta, Georgia  30303 
Voice:    (404) 581-6000 
Facsimile: (404) 581-6181 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
Carlos Rene Morales, Rosa Vargas,  : 
Morales, Juan Mijangos Vargas, Juneidy : 
MijangosVargas, D.M.V., J.A.M.,  : 
Salvador Alfaro, Johana Gutierrez,  : 
Y.S.G.R., J.I.G.R., Lesly Padilla Padilla, : 
E.D.N.P, and E.I.N.P.,    : 
       : 
 Plaintiffs,     : 
       : Civil Action No. 
 v.      : 
       : 1:17-CV-05052-SCJ 
The United States of America,   : 
       : 
 Defendant.     : 
 

CERTIFICATE OF COMPLIANCE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
Carlos Rene Morales, Rosa Vargas,  : 
Morales, Juan Mijangos Vargas, Juneidy : 
MijangosVargas, D.M.V., J.A.M.,  : 
Salvador Alfaro, Johana Gutierrez,  : 
Y.S.G.R., J.I.G.R., Lesly Padilla Padilla, : 
E.D.N.P, and E.I.N.P.,    : 
       : 
 Plaintiffs,     : 
       : Civil Action No. 
 v.      : 
       : 1:17-CV-05052-SCJ 
The United States of America,   : 
       : 
 Defendant.     : 
 

CERTIFICATE OF SERVICE 
 

I certify that I electronically filed the within and foregoing with the Clerk of 


