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PRELIMINARY STATEMENT 
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afforded to their peers who lack disabilities, and they can no longer wait to seek an end to the 

State Defendants’ neglect and inaction.   

The breadth and extent of the State Defendants’ violations of the rights of students with 

disabilities is reflected in Plaintiffs’ seven proposed subclasses.  Each subclass contends that a 

single policy or practice of the State Defendants has resulted in widespread violations of rights 

guaranteed by the IDEA, Section 504, or Title II.  Plaintiffs respectfully request that the Court 

certify their proposed subclasses.  

PROCEDURAL POSTURE 
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has “the zeal and competence” to represent the class, that the proposed class representative 

demonstrates “the willingness and ability” to take an active role in and control the litigation, and 

that no “conflicts of interest [exist] between the 
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SUBCLASS 3: Present and future New Orleans students who have requested but not been 

provided with a special education evaluation and instead given a Section 

504 Plan.   

Representative Plaintiffs: P.B., A.J., D.T., and K.J. 

 
SUBCLASS 4: Present and future New Orleans students with disabilities attending RSD 

direct-run or Type 5 charter schools who have been or will be removed for 

more than 10 days in a school year without the timely provision of the 

disciplinary safeguards required by the IDEA. 

Representative Plaintiffs: D.B., L.M., and L.W. 

 

SUBCLASS 5: Present and future New Orleans students with disabilities who have not or 

will not be provided a related service that is contained in their 

Individualized Education Programs (IEPs).   

 Representative Plaintiffs: N.F. and L.M. 

 

SUBCLASS 6: 
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“systemic,” stating: “For some charter schools, the
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examine the appropriateness of referring the student for an evaluation for special 

education services.” Ex. 23 at DEF00083897.  As a result, 45% of the RSD’s students 

languish in the most intensive tier of RTI, Tier III – despite the  RSD’s recognition that 

the ideal rate is of students in Tier III no more than 5%.  Ex. 24 at DEF00284804.   

 

Compounding the harm to children in the proposed subclass, RTI is not properly 

implemented in New Orleans, as evidenced by a repor
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charter schools
9
 to provide these four disciplinary safeguards, but LDOE has failed to take 

meaningful remedial action.  As the result of on-site IDEA monitoring visits, LDOE cited the 

RSD direct-run schools for systemic
10

 non-compliance with the IDEA in the following areas:   

• 
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disciplinary safeguards amongst RSD direct-run and Type 5 charter LEAs.  For instance, the 

RSD direct-run and Type 5 charter LEAs implicated in the 2012-13 ICAP removed 244 students 

with disabilities through out-of-school suspensions during the 2010-11 school year.  Ex. 43.  And 

in determining ongoing non-compliance in February 2012, LDOE relied upon 69 student records 

and cited over one hundred student violations based on those records.  Ex. 36, DEF00474939-

950.  Thus, the proposed subclass, which includes unknown future members, is sufficiently 



 

32 
6370517v.1 

student with a disability who has been removed more than ten days in a school year, and thus 

resolution of the subclass’s claim does not require individualized determinations.  

3. Typicality 

The proposed subclass satisfies the typicality requirement because named Plaintiffs D.B., 

L.M., and L.W. have suffered the same injury as the proposed subclass—deprivation of the 

IDEA’s disciplinary safeguards—and share a common interest in ensuring that the State 

Defendants comply with their duty to rectify the systemic failures to provide such safeguards in 
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N.F. and L.M. have experienced these problems:  

• Plaintiff N.F.’s IEP called for orientation and mobility services and a dedicated 
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by the Defendants’ inaction: by not receiving one or more related services that their IEP team 

determined was necessary. As described above, Plaintiffs’ requested injunctive and declaratory 

relief addresses the claims common to the subclass. 
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As a public recipient of federal funds, the State D
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have authorized individual New Orleans charter-LEAs to make independent enrollment 

decisions, which in turn enables LEAs to deny or discourage students with disabilities from 

applying.  Parents of students with disabilities are significantly disadvantaged by this system and 

are forced to visit multiple schools in order to find an LEA that is willing to accept and is 

capable of serving their child.  Ex. 49. 
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which all schools in New Orleans, with the exceptio
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1. Numerosity 

This subclass is sufficiently numerous to make joinder impracticable.  According to the 

State Defendants’ 2010 data, 86 students in New Orleans public schools were identified as 

students with “orthopedic impairments” under the IDEA, and an additional 60 students were 

identified as students with “multiple disabilities” under the IDEA, such as representative Plaintiff 

M.M.
18

  Ex. 48.  The putative class also includes students with physical impairments that do not 

adversely affect educational performance, thus qualifying them as students with disabilities 

under Section 504 but not under the IDEA, including
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denied the benefits of the services, programs, and activities of the New Orleans LEAs.   The 

claims of the representative Plaintiff and the proposed subclass share the following common 

questions of law and fact capable of classwide reso
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subclass are not provided a range of school choice comparable to that offered to New Orleans 

students without mobility impairments.  Moreover, this common injury is directly traceable to 

the same course of conduct: the State Defendants’ systemic failure to remedy access barriers or 

otherwise ensure that the range of school choice provided to students with mobility impairments 

is comparable to that offered to other students.  “Indeed, in a public accommodations suit . . . 

where disabled persons challenge the legal permissibility of architectural design features, the 
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Dated: August 2, 2013 

 

 

 

Jon Greenbaum, D.C. Bar No. 489887* 

Brenda L. Shum, Or. Bar No. 961146* 
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