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to prevent or cure homosexuality.  See JONAH’s History, JONAH,  

available at  https://www.jonahweb.org/sections.php?secId=11  

(last visited June 2, 2014).  In addition to offering counseling 

on homo sexuality, JONAHôs scope of services include therapy on 

other ñsexual conflicts,ò such as ñsexual promiscuity, 

pornography, sexual abuse, pedophilia or pederasty, compulsive 

masturbation, fetishes, transvestitism, incest, prostitution, 

emotional dependency , [and] sexual addictions.ò  Ibid.    

 According to Plaintiffs, JONAHôs conversion therapy 

required them to engage in various individual and group 

activities.  For instance, during a private session, d efendant 

Alan Downing (ñDowningò), a JONAH- affiliated counselor, 

instructed plaintiff Chaim Levin (ñLevinò) ñto say one negative 
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also nude.  Id.  ¶ 46.  As with Unger, Downing instructed 

Ferguson to undress in front of a mirror and ñrepeatedly urged 
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purportedly expressed anger and struggled to break through the 

human chain to seize the two oranges.  Ibid.  

A different group exercise entailed blindfolding 

participants while counselors dribbled basketballs  and made 

anti - gay slurs.  Ibid.   Downing also conducted group cuddling 

sessions with counselors and their younger clients in an effort 

to reduce or eliminate same - sex attraction.  Id.  ¶ 60.  

As part of its conversion therapy counseling, JONAH advised 

Plain tiffs that being homosexual is loathsome and that 

homosexuals are more susceptible to loneliness, suicidal 

thoughts, and contracting HIV/AIDS.  Id.  ¶ 61.  

JONAH typically charged Plaintiffs $100 for each individual 
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Plaintiffs maintain that conversion therapy has been 

discredited  and rejected by mainstream health organizations.  

Id.  ¶ 5.  They  cite to the American Psychiatric Association for 

the proposition that ñthe potential risks of [conversion] 

therapy are great, including depression, anxiety and self -

destructive behavior, sin ce therapist alignment with societal 

prejudices against homosexuality may reinforce self - hatred 
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post - JONAH therapy should be calculated as ascertainable loss 

under the CFA.   

On March 26 , 2014, JONAH moved for partial summary 

judgment, arguing that money expended to treat mental or 

emotional damages do es  not constitute an ascertainable loss  

under the CFA .  Following oral arguments on the motion on May 9, 

2014, the parties were asked to brief whether DôAgostino v. 

Maldonado , 216 N.J.  168 (2013), permits recovery for post - JONAH 

therapy as ñdamages sustained,ò even if it does not constitute 

ñascertainable lossò under the CFA as JONAH argues. 

Discussion  

I.  

Rule  4:46 - 2(c) provides that a court shall render summary 

judgment only when ñthe pleadings, depositions, answers to 

interrogatories and admissions on file, together with the 

affidavits, if any, show that there is no genuine issue as to 

any material fact challenged and that the moving party is 

entitled to a judgment or order as a matter of law.ò  To 

determine whether there is a genuine issue as to a material 

fact, the court views the facts in the  light most favorable to 

the nonmoving party. Brill v. Guardian Life Ins. Co. of Am. , 142 

N.J.  520, 523 (1995); see also  Anderson v. Liberty Lobby, Inc. , 

477  U.S.  242, 248 (1986).   
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 Generally, summary judgment is inappropriate before the 

completion of discovery, and a litigant should have the 

opportunity for full exposure of its case.  See Velantzas v. 

Colgate - Palmolive Co. , 109 N.J.  189, 193 (1988); Mohamed v. 

Iglesia Evangelica Oasis De Salvacion , 424 N.J. Super.  489, 498 
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Acknowledging that deficiency, JONAH concedes ñthat perhaps the 

motion should have been designat ed a motion for partial 

dismissalò under Rule  4:6 - 2(e), given that it is moving to 

strike a particular claim based solely on the allegations of 

Plaintiffsô Complaint.  Drb3 .  Notwithstanding these 

deficiencies, and because JONAH ultimately submitted a stat ement 

of material f acts with its reply brief in an effort to cure its 

error, the substance of JONAHôs motion  will be addressed .  

II.  

The CFA was enacted in 1960 ñóto combat the increasingly 

widespread practice of defrauding the consumer.ôò  Weinberg v. 

Spri nt Corp. , 173 N.J.  233, 247 (2002) (quoting Cox v. Sears 

Roebuck & Co. , 138 N.J.  2, 14 (1994)).  Originally, the power to 

enforce the CFA was vested exclusively with the Attorney General 

but ,  in a 1971 amendment, the Legislature supplemented the 

statute wi th a private cause of action.  See id.  at 248; 

DôAgostino v. Maldonado, 216 N.J.  168, 183 (2013).   

The private cause of action operates to ñ(1) compensate the 

victim for his or her actual loss; (2) punish the wrongdoer 

through the award of treble damages; and (3) attract competent 

counsel to counteract the ócommunity scourgeô of fraud by 

providing an inc entive for an attorney to take a case involving 

a minor loss to the individual.ò  DôAgostino, supra , 216 N.J.  at 



10 

 

183- 84 (quoting Weinberg , supra , 173 N.J.  at 249).  The CFA 

specifically provides
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of loss that is not hypothetical or illusory.ò  Thiedemann , 

supra , 183 N.J.  at 248.   

 This is not to say, however, that an ascertainable loss 

need be ñdemonstrated in all its particularity to avoid summary 

judgment.ò  Ibid .   Nor is  ascertainable loss exclusively limited 

to an  ñout- of - pocket loss to the plaintiff.ò  Ibid.   
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constitute an ascertainable los s cognizable under the CFA.  

Their reasoning is based on Coxôs holding .  

 This Court agrees.  It concludes  that a categorical denial  

for recovery of Plaintiffsô post- JONAH treatment costs is 

inappropriate.  Gupta  and Billings  are distinguishable because 

the  alleged unlawful conduct in  respect of  the ñmerchandise ò 

offered in those cases were unrelated to mental  or emotional 

counseling.   This distinction also renders irrelevant the other 

cases cited in JONAHôs motion; t he emotional distress alleged  by 

plaintif fs in each of these cases was a step removed from the 

product or services rendered .  See Gennari v. Weichert Co. 

Realtors , 148 N.J.  582, 611 (1997)  (holding emotional damages 

arising out of purchase of a defective home are  not recoverable 

under CFA); Cole v. Laughery Funeral Home , 376 N.J. Super.  135, 

144 - 45 (App. Div. 2005) ( treating  emotional injuries arising 

from misrepresentations by a funeral home to be non - economic) .   

Without addressing  the veracity or science of  conversation 

therapy, the nature of the services JONAH offered was premised 

on designating homosexuality ,  and  other sexual conflicts ,  as a 

mental disorder , and the underlying transaction in this case 

involved reducing or eliminating same - sex attractions through 

emotional and mental health counseling.  Just as the  purchaser 

of a home is a consumer of a product, the  recipient  of 

conversion  therapy  is a consumer of serv ice s.   Because, assuming 
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the facts in the light most favorable to Plaintiffs, JONAHôs 

conversion therapy damaged the individual s it was meant ñto 

cure,ò any subsequent  cost s of repair ing  Plaintiffsô mental or 

emotional health  are the direct and proximate result of JONAHôs 

actions and, hence, should be borne by JONAH ,  provided of course 

that Plaintiffs tender  evidence both competent and sufficient to 

establish such damages .  ñ[T]he existence of ascertainable loss 

resulting from a defendantôs CFA violation should be determined 

on the basis of the plaintiffôs position following the 

defendantôs unlawful commercial practice.ò  DôAgostino, supra , 

216 N.J.  at 197.  Accordingly ,  th e cost of reparative therapy 

caused by the alleged CFA v iolations may properly constitute  an 

ascer tainable loss under the CFA .  

Even if the cost for reparative therapy does not constitute 

an element of ascertainable loss, t hat does not end the inquiry; 

whether the cost of reparative therapy can be calculated as 

ñdamages sustainedò for purposes of the remedy imposed under the 

CFA remains .  DôAgostino is instructive:  it reiterated that 

ñascertainable lossò and ñdamages sustainedò have separate 

functions under the  CFA.  216 N.J. Super.  at 192.   

Ascertainable loss i s a prerequisite to determining damages 

sustained  under the CFA .  ñThere is no calculation of ódamages 

sustainedô unless the ascertainable loss requirement is first 

satisfied.ò Ibid.  (quoting Thiedemann , supra , 183 N.J.  at 247).  
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In respect of  whether non - economic damages can be recoverable 

under ñdamages sustained,ò Gennari , supra , explain s that  

[o] ne reading of the Act is that a party who 
suffers any ascertainable loss has standing 
to sue and can recover three times ñany and 

all damages sustained.ò The alternative, and 
we believe more appropriate, interpretation 
is  that ñdamagesò are limited to 
ñascertainable loss. ò At common - law an 
injured party could recover only for the 
injuries sustained. Absent a clear 
expression of legislative inten t changing 
the common law rule, we are reluctant to 
read the Act to encompass non - economic 
losses.  
 
[ 148 N.J.  at  613 .]  
 

To conclude on the basis of this proposition that 

Plaintiffôs post- JONAH treatment costs are not recoverable under 

damages sustained nec essarily presumes  that such costs are non -

economic in nature .  Because subsequent treatment costs are 

quantifiable  --  based on the amount expended on professional 

health services  --  even if these  
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(citation and internal quotation marks omitted).   DôAgostino  

held that the ñCFA contemplates that courts will fashion 

individualized relief appropriate to the specific case, 

combining legal and equitable remedies in some settings.ò  Ibid.   

As a result,  in addition to damages sustained, there was no 

error by the tri al court in incorporating other factors such as 

ñthe impact of the courtôs equitable remedy on the partiesô 

positions ò in calculating treb.5198119(tri)ges trifact tri


