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Amici submit this brief to explain the recent history of federal efforts to coerce local

police to help enforce federal immigration law, of which DOJ’s new Byrne JAG conditions are



DOJ has identified no statutory provision to support that unprecedented expansion of its
authority over states and localities—much less an “unmistakably clear” statement “in the
language of the statute.” Id. at 460. The provision it invokes, 34 U.S.C. § 10102(a)(6), at most
envisions authority to impose “special conditions,” which have long been understood as a narrow
grant conditions.

term of eferring to conditions that ensure a grantee complies with exist

tive conditions.

That co nowhere near a clear statement of authority to impose new subs|

Ajlci therefore urge the Court to affirm the nationwide preliminary jjunction against

DOJ’s nelg
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2011, ICE informed every state that Secure Communities was how mandatory—despite its
explicit prior representations that the program was optional—forcing all LEAS nationwide to
contribute to civil immigration enforcement if they wanted access to the FBI’s criminal database,
which is an esse{llll tool for law enforcement.’

Because §tes and localities cannot effectively opt out of Secure Communities, its
fingerprint-sharig regime has involuntarily transformed local officers across the country into
frontline immigrigion agents. By February 28, 2015, when ICE’s public reporting ended, ICE

had screened ovef 47 million LEA fingerprint checks.™

) § "~

Once ICE officials learn of a person in a state or local jail through CAP or Secure

"L‘ ] X X

Communities, they ask the jail to hold the person. ICE’s principal tool for seeking the custody of
an individual in local custody has been the immigration detainer. A detainer is a checkbox form

that requests advance notice of release and asks LE



of federal law. Gonzalez v. ICE, Case No. 13-4466 (C.D. Cal.), consolidated with Roy v. Los
Angeles Sheriff’s Dep’t, 12-9012 (C.D. Cal.), Dkt. 272-1, 11 64-65, 162 [hereinafter “Gonzalez,
Dkt. 272-1"]; see Lunn v. Commonwealth, 78 N.E.3d 1143, 1146 (Mass. 2017) (“There is no
Federal statute that confers on State officers the power to make [an arrest based on an
immigration detainer].”); Villars v. Kubiatowski, 45 F.Supp.3d 791, 807 (N.D. 1ll. 2014)
(“[N]Jownhere does [8 C.F.R. § 287.7(d)] authorize the detention of an alien for 48 hours after
local custody over the detainee would otherwise end.”).

Over the last decade, the number of detainers sent to local jails has skyrocketed. In FY
2005, ICE issued 7,090 detainers; by FY 2012, that number had shot up by a factor of 40, to
276,181." As a result, law enforcement could no longer credibly say that contact with them

would not lead to immigration consequences. Immigr



convictions.** Detainers were also expensive for local governments themselves, because ICE



Williamson County, Tenn., Case No. 11-1168 (M.D. .), DKkt. No. 40 & 41 (federal judge

requests ICE file an amicus brief regarding its positio whether detainers are mandatory; ICE

declines the judge’s request); see Defts” Answer, Jimejiz Moreno, Case No. 11-5452, Dkt. 61, |
24 (N.D. Ill. Dec. 27, 2012) (ICE concedes detainers o voluntary); see Galarza v. Szalczyk, 745

F.3d 634 (3d Cir. 2014) (holding detainers are volunt
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Not surprisingly, the threat of immigration enforcement injected into every police

encounter has had deleterious effects on community policing. For example, a 2012 University of
Illinois-Chicago (UIC) survey found that 44% of Latinos (including U.S. citizens and
documented immigrants) reported “they are less likely to contact police officers if they have
been the victim of a crime because they fear that police officers will use this interaction as an
opportunity to inquire into their immigration status or that of people they know.”*® That number
rose to 70% for undocumented immigrants surveyed.'” Even ICE’s “Task Force on Secure
Communities” warned that the federal-local collaboration ushered in by Secure Communities
was “disrupting police-community relationships that are important to public safety and national
security.”® The President’s Task Force on 21st Century Policing went further in recommending

that, in the strong interest of community policing, “[t]he U.S. Department of Homeland Security




should terminate the use of the state and local criminal justice system, including through
detention, notification, and transfer requests, to enforce civil immigration laws against civil and
nonserious criminal offenders.”*® Yet ICE continues to issue thousands of immigration detainers
monthly to LEAS, close to 70% against individuals with minor or no criminal records.*® And the
entanglement of local police in civil immigration enforcement continues to harm community
policing strategies.”

It is against this backdrop that in 2012 Chicago amended its Welcoming City ordinance
to restore the historic and constitutional line between the criminal justice system and civil

immigration enforcement. See Arizona v. United States, 567 U.S. 387, 407 (2012) (“[I]tis not a



resources, ensuithat residents’ constitutional rights are not violated gand foster community

In the past year, the Executive Branch has stepped up its attempts to withhold federal
grant monies to impel local jurisdictions to help deport their residents. During his first week in
office, President Trump signed Executive Order 13768, “Enhancing Public Safety in the Interior
of the United States.”?® That Order states that the Attorney General and DHS Secretary:

shall ensure that [sanctuary jurisdictions] are not eligible to receive Federal

grants, except as deemed necessary for law enforcement purposes by the Attorney

General or the Secretary. . . . The Attorney General shall take appropriate

enforcement action against any entity . . . which has in effect a statute, policy, or
practice that prevents or hinders the enforcement of 5(u)-0.956417(r)2.36903536(244.06689(t)-2.53536(

10



the DOJ *“argued that to the extent the Order directs the Attorney General and Secretary to newly
condition federal funds on compliance with Section 1373, it could not lawfully do so and so it
does not.” Santa Clara, 2017 WL 1459081, at *7. The court, nevertheless, correctly found that
the Administration’s new interpretation of the Executive Order was “not legally plausible” and
enjoined the Order. Santa Clara, 2017 WL 3086064, at *1; Santa Clara v. Trump, -- F. Supp. 3d

--, 2017 WL 5569835 (N.D. Cal. Nov. 20, 2017) (entering permanent injunction).

11



policies that restrict the sharing of nearly any information about immigrants, including their
home addresses, custody status, and release dates. Section 1373 says no such thing. It provides
that state or local government entities or officials may not prohibit or restrict the exchange of
“information regarding the citizenship or immigration status . . . of any individual.”?® The
statute is clear that it applies only to discrete information-sharing about immigration status and

citizenship. See Steinle v. San Francisco, 230 F. Supp.3d 994, 1015-16 (N.D. Cti

12



In short, without court interventicill there is seemingly rgend to DOJ’s efforts to invent

inal justice agencies as possible

new spending threats in order to badger gfd coerce as many cri

to capitulate to the Trump Administratioff’s civil immigration efpforcement agenda.
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No statutory provision authorizes DOJ to impose the “notice” and “access” requirements.
If Congress wanted to empower DOJ to use JAG funds as pure leverage to force localities to
adopt DOJ’s preferred immigration policies, it would at least need to do so with unmistakable
clarity. See Solid Waste of N. Cook Cty. v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 172-73
(2001) (*“Congress does not casually authorize administrative agencies to interpret a statute” in a
way that “alters the federal-state framework by permitting federal encroachment upon a
traditional state power”); see also Bond v. United States, 134 S. Ct. 2077, 2089 (2014); Gregory,
501 U.S. at 460; Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981).

Here, Congress has, at most, allowed the Office of Justice Programs (OJP) to be vested
with the authority to impose “special conditions” on certain grants. 42 U.S.C. § 3712(a)(6). But,

contrary to DOJ’s limitless interpretation of that

13



Inc. v. West Va. Dep’t of Health & Human Res., 532 U.S. 598, 615-16 (2001) (Scalia, J.,
concurring) (explaining the term-of-art rule).
The term-of-art meaning of “special conditions” is amply established by DOJ’s own

regulations, those of multiple other agencies, government-wide guidance published for decades

14
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“Special conditions” have been understood as a narrow term of art for many decades.
Both of the leading treatises on federal grant law define them as conditions intended to ensure
that a grantee complies with existing requirements. One of them describes “special conditions”
as those imposed on a “*high risk’ recipient” to ensure that the recipient “will successfully
execute [the] grant.” ALLEN, FEDERAL GRANT PRACTICE § 25:4 (2017 ed.); see also id. 88 25:1
(defining *““specific’ or “special’ conditions™), 25:2, 25:5, 25:10, 47:6. The other treatise
contrasts “special conditions”—which address “special risks” of non-compliance—with “general
conditions” and “cross-cutting conditions,” both of which involve substantive requirements
applicable to all grantees. Compare DEMBLING & MASON, ESSENTIALS OF GRANT LAW
PRACTICE (1991), at 125-36 (special conditions), with id. at 121-24 (general conditions); id. at
107-19 (cross-cutting conditions). And as early as 1988, OMB itself warned that “[s]pecial
[c]onditions”—intended for “[h]igh [r]isk recipients only—should not be used as “loopholes” to
“circumvent” normal grant-making rules and “impose additional or unwarranted requirements.”
OMB, Grants and Cooperative Agreements with State and Local Governments, 53 Fed. Reg.
8028-01, 8028 (Mar. 11, 1988). When Congress incorporated this term into § 10102(a)(6), it
“br[ought] the old soil with it.” Sekhar v. United States, 133 S. Ct. 2720, 2724 (2013).

Federal grant law continues to define special conditions narrowly. Government-wide
OMB regulations allow agencies to impose “special conditions that can appropriately mitigate
the effects of the non-Federal entity’s risk.” 2 C.F.R. 8 200.205. The same regulations restrict

the imposition of “specific conditions” to particular “circumstances” where there is a risk of non-

15



compliance with existing 3! DOJ has adopted these

regulations to govern the @ants it administers= See 2 C.FJR. § 2800.101.
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In announcing the new Byrne JAG immigration conditions, DOJ stated that “[a]s part of

accomplishing the Department of Justice’s top priority of reducing violent crime, we must

16
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of authority constituting one of “the Constitution's structural protections of liberty.” Id. at 921.
The Tenth Amendment prevents the federal government from “impress[ing] into its service—and
at no cost to itself—the police officers of the 50 States.” Id. at 922.

Consistent with the Tenth Amendment, some INA provisions authorize state and local
participation in immigration enforcement, but nowhere does the INA require such participation.
Examples of such grants of authority are the three “limited circumstances in which state officers
may perform the functions of an immigration officer” discussed by the Supreme Court in
Arizona. 567 U.S. at 408.

Section 287(g) of the INA, 8 U.S.C. 8§ 1357(g), authorizes federal officials to enter into
cooperative agreements with state and local law enforcement agencies, whereby state and local
officials are essentially deputized to perform certain immigration enforcement functions. 8
U.S.C. 8 1357(g)(1). Such state-federal agreements resemble earlier federal-state agreements,
which did not “mandate [any] duties, but merely empowered the [federal government] . . . ‘to
enter into contracts’” with local officials. Printz, 521 U.S. at 916. In fact, Congress has
explicitly stated that “[n]othing” in Section 287(g) “shall be construed to require any State or
political subdivision of a State to enter into [such] an agreement.” 8 U.S.C. § 1357(g)(9).

The other INA provisions cited in Arizona

18



mass immigratiolfinflux;* 8 U.S.C. § 125

officials but doegnot require participation.

similarly grant “authority” to state and local

19
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DOJ’s unprecedented addition of immigration conditions to Byrne JAG is just the latest
chapter in the Executive Branch’s aggressive attempts to coerce and conscript local law
enforcement over the last ten years, eroding the important federalist principles embedded in the

INA. Amici ask the Court to affirm the district court’s injunc

21
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Pursuant to Fed. R. App. P. 32(a)(7)(C), the undersigned attorney for Petitioner
certifies that the foregoing brief

(i) complies with the type-volume limitation in Fed. R. App. P. 29 (a)(5) &
32(a)(7)(B) because it contains 6139 words, excluding the parts of the brief exempted by Fed. R.
App. P. 32(a)(7)(B)(iii); and

(if) complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the type
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ADDEND »'VI



No. 17-2991

IN THE UNITED STATES COURT OF APPEALS



The A Fﬁ; .C | ' Ft p-on Cé! nc, ( Cd!" nc, -is a non-profit organization established to
increase public understanding of immigration law and policy, advocate for the fair and just
administration of our immigration laws, protect the legal rights of noncitizens, and educate the
public about the enduring contributions of America’s immigrants. The Council monitors trends
in immigration enforcement and has a substantial interest in the issues presented in this case,
which implicate the scope of state and local law en
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Ariz.); Makowski v. United States, Case No. 12-5265 (N.D. Ill.); Mayorov v. United States, Case
No. 13-5249 (N.D. Ill.); Ocampo v. Harrington, et al., Case No. 13-3134 (C.D. 1ll.). NIJC has
also submitted amicus briefs in Galarza v. Szalczyk, Case No. 12-3991 (3d Cir.), City of Chicago
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