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IN THE UNITED

DISTRICT

OF VIRGINIA
Alexandria Division

)
GLOBAL HUB LOGISTICS, et al., )

)
Plaintiffs, ) Civil No. 11-1113

)
VS. ) February 2, 2012

)
TAMERLANE GLOBAL SERVICES, et al.,)

)
Defendants. )

)
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UNITED STATES DISTRICT JUDGE
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---
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(Thereupon, the following was heard in open

court at 9:57 a.m.)

THE CLERK: 1:11 civil 1113, Global Hub

Logistics, et al versus Tamerlane Global Services,

Incorporated.

Would counsel please note your appearances

for the record.

MR. EDGAR: Good morning, Your Honor. I'm

Frank Edgar with Kaufman & Canoles from our Newport News

office.

I'm joined at counsel table by myḓ

.
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MR. EDGAR: Right. Which is just -- the law

of Virginia abhors that process. So, indemnification

doesn't exist.

The third claim is Count 6, unjust

enrichment. That too seeks the same damages. That seeks

to supplement if there's not a contract, there should be

one and the law will imply one in certain conditions.

In this case, there is a contract. This is a

contract dispute, Your Honor. The plaintiff has sued my

client, Tamerlane, for not paying under the contracts.

Tamerlane has --

THE COURT: Contracts and invoices, is that

right?

MR. EDGAR: That's correct. The invoices

come out of the performance of the contract. The

payments should reflect what was done in the performance.

So, there's a payment, lack of payment, lack of

performance, dispute. That's the essence of Count 1, the

breach of contract claim which I have not move to dismiss

and the counterclaim from Tamerlane. So that's the --

THE COURT: So, it's a counterclaim based

upon contractual agreement as well.

MR. EDGAR: That's correct. Tamerlane is

alleging that Global doesn't deserve payment because they

didn't perform under the terms of the contract.
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e-mail to this unidentified individual.

THE COURT: Well, the e-mail is attached to

the complaint; is that right?

MR. EDGAR: That's correct, Your Honor.

THE COURT: And the e-mail, it does have the

name of whose address --

MR. EDGAR: It those have a name yes, Your

Case 1:11-cv-01113-GBL-IDD   Document 43   Filed 02/23/12   Page 8 of 34 PageID# 368



1

2

3

4

5

6

7

8

9

10

Case 1:11-cv-01113-GBL-IDD   Document 43   Filed 02/23/12   Page 9 of 34 PageID# 369



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RENECIA A. SMITH-WILSON, RMR, CRR

10

falsely made in the future?

MR. EDGAR: I think there can be a pleading

or a statement that a statement is false even though the

speaker didn't know it was false at the time he sent it.

And that's where the standard under intent is you have to

know it when you send it.

THE COURT: Let's go back to paragraph 30.

"The statements in O'Brien e-mails are false and

misleading as O'Brien knew when he wrote the e-mail."

Is that sufficient?

MR. EDGAR: I see that in the second

sentence, and I understand I'm -- this was the first

point I was going to address with you. I know --

THE COURT: Well --

MR. EDGAR: I know --

I'm sorry, my fault, Your Honor.

THE COURT: No, I talk fast, too, sometimes.

That's okay. The court reporter is used to me, but not

you.

MR. EDGAR: Thank you, Your Honor.

I do believe that I am making a narrow

argument, but I think it's a valid one.

The statement is not a clear statement that

Mr. O'Brien knew the statements he made in that

particular e-mail are false at the time he sent it.

Case 1:11-cv-01113-GBL-IDD   Document 43   Filed 02/23/12   Page 10 of 34 PageID# 370



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RENECIA A. SMITH-WILSON, RMR, CRR

11

THE COURT: Okay, let's focus then. Is there

a -- I shouldn't say is there.

As you review the defamation claim, has

plaintiff identified Mr. Rashad or is Roshan.

MR. EDGAR: Roshan, I understand.

THE COURT: Because it looks like paragraph

29 is focused on statements about Global.

MR. EDGAR: I agree, Your Honor. I see

nothing that references Mr. Roshan. The e-mail is not

addressed -- doesn't contain that -- the sentences

pleaded in -- you look at paragraph 29, it says "a copy

of O'Brien's e-mail containing �
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identified as defamatory statements.

And I think as a matter of law, two sentences

from an e-mail sent a day before the complaint was filed

is not a campaign of misinformation.

And so, if the defamatory case survives, it

should survive on the two sentences that they identify as

defamatory, and the claim should be only Global's, not

Mr. Roshan's.

THE COURT: All right, thank you.

MR. EDGAR: Finally, Your Honor, move to

tortious interference. And in the tortious interference

claim --

THE COURT: They've not identified the

business expectancy or the actor; is that right?

MR. EDGAR: They have not, Your Honor.
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If it's a contract terminable at will, or if

it's a business expectancy, here they use the word

"business relationship", there has to be an allegation

that absent the defendant's conduct, the plaintiff would

have -- there's a reasonable certainty that the plaintiff

would have continued in the relationship. There's no

such allegation in the amended complaint at all.

THE COURT: All right. I think I understand

your position. I've asked you the questions that I have.

Let me hear from plaintiff's counsel and I'll give you a

chance to respond.

Thank you.

MR. EDGAR: Thank you, Your Honor.

MR. WOLSON: Good morning, Your Honor.

THE COURT: Good morning, Mr. Wolson.

MR. WOLSON: First of all, Your Honor, I

think there's a couple of overarching factors that we

ought to talk about that affect how we should be viewing

Tamerlane's motion here.

One is that as Mr. Edgar just conceded the

case is going to go into discovery no matter what.

That's -- the parties have actually already served

discovery on o n
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of us, Your Honor.

THE COURT: All right. After the quotation,

the e-mail it says "a copy of O'Brien's e-mail containing

the foregoing defamatory statements is attached hereto as

Exhibit C".

And then 30 it says what we just talked

about, "the statements of Mr. O'Brien's e-mail are false

and misleading".

And then it says, "As O'Brien knew when he

wrote the e-mail, Global complied with its obligation to

Tamerlane".

So there's no mention of Mr. Roshan and these

allegations about the sheriff being called --

MR. WOLSON: There's no specific reference to

it in the text of the complaint.

THE COURT: Well, Mr. Roshan is a plaintiff,

correct?

MR. WOLSON: Mr. Roshan is a plaintiff. I

would go back to the e-mail. There are specific

references to Mr. Roshan in the e-mail.

THE COURT: If there are, I have it

highlighted. Securing the court warrant. These warrants

will be served soon. Money going into his personal bank

account. He will be arrested if he entered the United

States.
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fairness to you, in paragraph 40, you say these false --

first in 39 you said both have been libeled and

slandered.

MR. WOLSON: Right.

THE COURT: And then 40 you say these false

and defamatory statements were made in writing to

business partners of Global and Roshan.

MR. WOLSON: Right.

THE COURT: I think that as you can hear from

my questions to you and to opposing counsel, I think that

where you have separate plaintiffs there needs to be

separate pleadings.

MR. WOLSON: If you think that's necessary,

Your Honor, I mean, I guess I would tell you that I would

ask for leave to replead. I think that --

THE COURT: We're going to take up the motion

today. And what happens after that is a separate

process.

Let's focus on the next issue.

MR. WOLSON: Okay.

THE COURT: So, what is your theory of

indemnification here?

MR. WOLSON: The theory for indemnification,

Your Honor, is that the -- and I don't think -- I heard

Mr. Edgar says that it's the same damages that are at
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issue in the contract. I don't think that's quite right.

The contractual claim is based on nonpayment

by Tamerlane to Global. The indemnification claim is

based on the fact that because Global -- because Global

was not paid, Global in turn was not able to pay the

truckers with whom it had contracted in Afghanistan.

Those truckers have in turn initialed actions

against Global in Afghanistan.

THE COURT: Civil lawsuits?

MR. WOLSON: Civil lawsuits. The line is not

as clear between civil and criminal lawsuits in

Afghanistan. They, as I understand it, have something

akin to debtor'
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THE COURT: So you're talking about

consequential
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payment of the invoice to the truck drivers.

And
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sent e-mail messages in which he expressly acknowledged

receipt of Global's invoices".

MR. WOLSON: That's right. The invoices are

invoices for payment. I don't think what we're talking

about here are the formal forms that you might see in

other context. I certainly don't think that there's any

kind of integrated agreement here.

THE COURT: The invoice can be an agreement

if it's personal acts on you, delivered services.

I think that -- I think I've asked you the

questions I have about it. But I wanted to make sure I

gave you a chance to tell me your theory of

indemnification. So I understand that.

MR. WOLSON: Okay.

THE COURT: Help me with the issue of

tortious interference with business relationships. Are

you required to identify the relationships and the

expectancy?

MR. WOLSON: I think that we required to

identify them sufficiently so that they have, you know,

notice of who were claimed they interfered with, and I

think we've done that.

The reason, the very reason that Tamerlane

contracted with Global in the first place in Afghanistan

is because Global has relationships with a universe of
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at-will contract.

And so, therefore, that claim -- that

universe of people is identified. To the extent that

there are specific names that need to be identified, we

can do that. Although I would certainly point out, too,

that if you go back to the e-mail that I was talking

about with respect to defamatory, Exhibit C to the

complaint, the person to whom the e-mail is addressed is

Shafie Noorzai.

Mr. Noorzai was the representative -- is the

representative for the truckers with whom Global does

business in Afghanistan. That's the very reason that

Tamerlane sent the e-mail to him.

THE COURT: Okay. So then Mr. Noorzai, is he

in charge of the truckers? Is there a company --

MR. WOLSON: He doesn't have a company. My

understanding is he doesn't have a company. This is more

an informal arrangement than it is a formal corporate

entity, Your Honor.

THE COURT: All right.

I think I've asked you the questions that I

have. Is there anything further you want to say that

you've not been given a chance to say?

MR. WOLSON: The only two things I would add,

Your Honor, one is that I do think that much of what
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THE COURT: Thank you very much.

MR. EDGAR: Thank you, Your Honor.

THE COURT: All right. Let the record

reflect, this matter is before the Court on the

defendant's motion to dismiss certain counts of the

complaint.

The parties have briefed the matter, and I've

reviewed all the submissions, and I'm prepared now to

give you all a ruling from the bench.

First, concerning the issue of whether there

is a claim under Count 4 for promissory estoppel under

Virginia law, I think that both sides are clear that

there is no such claim recognized by Virginia law. So

that motion will be granted.

As it relates to the issue of Count 2 and

that is whether plaintiffs Global and Roshan have pled

sufficient facts to support their claim for defamatory,

where according to the complaint, defendants Tamerlane

and O'Brien sent a false e-mail implying that Global did

not comply with its obligations to Tamerlane, although

O'Brien knew that Global had indeed complied with its

obligations.

I'm going to -- with respect to the claim

for -- against Global, I will deny the motion because it

seems to me that there is sufficient identification that

Case 1:11-cv-01113-GBL-IDD   Document 43   Filed 02/23/12   Page 28 of 34 PageID# 388



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RENECIA A.

Case 1:11-cv-01113-GBL-IDD   Document 43   Filed 02/23/12   Page 29 of 34 PageID# 389



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RENECIA A. SMITH-WILSON, RMR, CRR

30

interference of the defendants. I'm going to grant the

motion because I think the plaintiff has failed to set

fourth specific facts to support their claim for tortious

interference with business relationships.

They failed to identified the specific

business relationships which the defendants allegedly

interfered with. And, they failed to identify a

particular expectancy with which there has been

interference.

And so, it seems to me that under Count 3,

that the motion should be granted.

Count 5 has to do with indemnification and

that is whether the plaintiff has set forth a claim for

indemnification or equitable indemnification where,

according to the amended complaint, Tamerlane and Global

had a subcontractor relationship in which Tamerlane would

pay Global to transport goods and materials into

Afghanistan, and Global successfully transported the

goods. And Tamerlane failed to pay Global approximately

$1.9 million for services performed. And that as a

result of this, Global was unable to pay the Afghanistan

truckers who subsequently filed complaints with

Afghanistan authorities against Tamerlane, Roshan and

other contractors.

I'm going to grant the motion because I am
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